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CLARK, assignee, vs. TURNER e¢ al. 


Where a corporation, incorporated under the laws of Alabama, was: 
only authorized by its charter to issue stock to the amount of one 
hundred thousand dollars, when stock to that amount had been 
issued, its charter power was exhausted; stock issued beyond 
that amount was ultra vires and void, and a subscription therefor 
could not be collected by the corporation, or by the assignee there- 
of occupying the place of sueh corporation. 

(a.) A judgment rendered by the courts of a state in which a corpo- 
ration is chartered, construing such chartér with respect to the 
powers conferred therein, will be followed by the courts of this. 
state. 

(b.) This case differs from those in 65 Ga., 649, 750; 67 Id., 145. 

(c.) If one who subscribed tothe stock of an insurance company 
after its charter power of issuing stock had been exhausted in-- 
duced insurance in that company on the part of any other person, . 
by his acts as trustee or agent thereof, or on the faith of his sub- 
scription, an individual action on the part of the person so induced! 
would lie against him, but not an action by the company or its as-- 
signee for his subscription. 

March 18, 1884. 


v 73-2 
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Clark, assignee, vs. Turner ef al. 





Corporations. Comity of States. Assignee. Actions. 
Torts. Before Judge Lawson. Floyd Superior Court. 
September Term, 1883. 


The Grangers’ Life and Health Insurance Company 
brought suit against J. W. Turner and Abner Echols for 
‘$250.00, as an assessment of ten per cent on a stock sub- 
‘scription of $2,500.00, on which $250.00 was paid and a 
note given for the balance of $2,250.00, dated August 10, 
1875, payable on demand without interest, “in part con- 
‘sideration for twenty-five shares of the capital stock of 
-said company, subscribed for by John W. Turner, subjc ct 
to the conditions and regulations in the constitution of 
:said company in regard to stock notes.” 

Defendant, Turner, pleaded the general issue and a spe- 
-cial plea, to the effect that the plaintiff was incorporated 
‘under a declaration of incorporation filed in the office of 
‘the probate court of the county of Mobile, Ala.; that un- 
‘der this declaration, the capital stock of the company was 
limited to $100,000.00; that a general statement that it 
‘desired to have the privilege of increasing the capital had 
‘been decided by the courts of Alabama net to be sufficient 
‘to give any right of increase under the laws of that state; 
‘that the entire amount of capital was substribed for, but 
afterwards, nevertheless, the plaintiff represented to this 
defendant and-others that it had the right to increase its 
capital:to $200,000.00, and obtained from him a subscrip- 
tion to $2,500.00 of the stock of the company; that he paid 
the ten per cent required, and gave the note in suit for the 
balance, with Echols as security; that this subscription 
was ultra vires and void, and the note given therefor was 
not collectable. 

Plaintiff having-assigned its property to Clark, he was 
made the party plaintiff in its stead. The case was sub- 
mitted to the presiding judge without a jury. The plain- 
tiff introduced the note sued on, having on it a credit of 
$25.00 for a dividend, January, 1877, and showed the as- 





FEBRUARY TERM, 1884. 


Clark, assignee, vs Turner ¢? al. 


sessment of ten per cent on subscribers; also that there 
was an outstanding judgment against the company for 
$2,000.00 principal, recovered by one Mrs. Deppish on a 
policy issued on her husband’s life after the date of Tur- 
ner’s subscription, and that a return of nulla bona had been 
made on the ji. fa.; also that the company had assigned 
to Clark. A witness testified that Turner had been ap- 
pointed a trustee of the company,.and he thought had 
acted as such. Under the constitution of the company, 
the president and secretary, with the approval of the board 
of directors, could establish branch departments in differ- 
ent states and appoint a board of trustees for such branch 
departments, and they, in turn, should annually elect a 
board of directors of the branch; each trustee was also 
empowered to. receive applications for insurance. 

The charter and constitution of the company were be- 
fore the court. He found for the defendants on the pleas 
of the general issue and the invalidity of the subscription. 
Plaintiff moved for a new trial, on the ground that the 
finding was contrary to law and evidence. The motion 
was overruled, and plaintiff excepted. 


Dasney & Fovucue, for plaintiff in error. 


C. N. Featuerstun; D. B. Hamitton, for defendants. 


Jackson, Chief Justice. 


This suit was brought by the Grangers’ Life and Health 
Insurance Company of the United States of America, a 
corporation created by virtue of the laws of the state of 
Alabama, against John W. Turner, for the recovery of a 
ten per cent installment called.for on a promissory note 
for stock therein. The defendant set up by plea that the 
corporation was permitted by’the laws of Alabama to issue 
stock only to the amount of one hundred thousand dollars, 
which had been exhausted by the issue of stock to that 
amount prior to his subscription, and therefore the issue 
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of more stock was ultra vires and void, and if he paid his 
subscription, he would get nothing therefor. The entire 
case, on law and facts, was submitted to the presiding judge 
without a jury ; the judge rendered a decision for the de- 
fendant, and the assignee of the corporation having been 
made a party, excepted, and assigns that judgment for 
error here. 

It seems clear from the evidence that the stock was 
limited to one hundred thousand dollars in the application 
for and grant of the charter, under the general laws of 
Alabama, by the proper court of that state. There was 
some sort of reservation of the right to issue more in this 
application, but nothing was done by the court in respect 
thereto, nor was any 2uthority granted to the corporation 
to issue more, under the laws of Alabama. 

Indeed, in the case of this same company against 
Kampes e¢ al., decided by the Supreme Court of Alabama 
at the December term, 1882, it was held that, under the 
general law of Alabama and the amendments thereto and 
the charter of this company by the Mobile court, there 
was given it no power to go beyond the sum of one hun- 
dred thousand dollars; that the issue of stock beyond that 
amount was wltra vires and void, and consequently that 
the subscription beyond that sum could not be collected. 
A certified copy of the opinion in that case is before us, 
the case not having been yet reported and published, and 
that judgment must control and conclude this case. The. 
Alabama decision upon its own statute law is respected in 
the sister states of the Union, and would be recognized as 
giving the true intent and scope of her statute law by 
the Supreme Court of the United States. The latter court, 
in the case of Scovill vs. Thayer, 105 U. S., 143, annount 
ces the same principle as is decided in the case of this cor- 
poration by the Alabama decision, in a similar Louisiana 
case, and holds stock beyond an amount authorized by the 
laws of Louisiana utterly void and uncollectible by judi- 
cial process, ruling that subscription to such stock created 
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no privilege or right in the subscriber and no liability on 
his part. If this subscriber had induced insurance on the 
part of any person in the Grangers’ Life and Health In- 
surance Company by his acts as trustee or agent, or on the 
faith of his subscription, then an action on his individual 
right for the tort against Turner would lie; but this as- 
signee stands in the shoes of the corporation and sues for 
the benefit of all creditors, and there is no pretense in 
this record that any particular creditor was induced or in- 
fluenced by his action to insure in the company. Scovill 
vs. Thayer, supra. So that neither the corporation nor its 
general assignee can recover in this suit, on the facts which 
this record discloses. In the cases of Turner vs. The 
Grangers’ Life and Health Insurance Co., 65 Ga., 649, 
and Hamilton vs. the same, 65 Ga., 750, and 67 JZb., 145, 
this plea of ultra vires was not in issue, but the parties 
against this corporation in those cases relied upon false 
and fraudulent representations on the part of the company 
as inducing their subscriptions as the ground of their de- 
fense, and their action in reference to this company and 
their subscriptions therein. So that neither of those cases 
touch the decision now made. For the first time, this point 
is now made in this court, and, as seen above, the judgment 
by the Supreme Court of Alabama, in the case of this 
company ws. Kampes et al., supra, absolutely controls and 
concludes this case, that judgment being a construction 
of the power of an Alabama corporation under its statutes. 
Judgment affirmed. 


East TENNESSEE, VIRGINIA AND GEORGIA RAILROAD vs. 
HARTLEY. 


When a person is killed by the running of the train of a railroad 
company, the presumption that the death was caused by the neg- 
ligence of the company arises, and the burden of rebutting it rests 
upon such company; but this burden was successfully carried, 
under the facts of this case. 

April 15, 1884. 
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East Tennessee, Virginia and Georgia Railroad vs. Hartley. 


Railroads. Damages. Negligence. Before Judge Fam. 
Whitfield Superior Court. October Term, 1883. 


Reported in the decision. 
McCurcuen & Suumate, for plaintiff in error. 
R. J. McCamy, for defendant. 


Jackson, Chief Justice. 


The widow of a man killed by the running of the trains 
of the East Tennessee, Virginia and Georgia Railroad 
Company recovered a verdict of one thousand dollars from 
that company. A motion for a new trial was denied the 
company, an? it excepted, assigning error here on that 
denial. 

Whenever a person is killed by the running of the train 
of a railroad company, the presumption is, by our statute, 
that the company’s negligence caused the death, and the 
company can rebut that presumption only by showing 
that it was not negligent. It may do this by showing that 
its agents and servants used all ordinary and reasonable 
care and diligence in running its train. We think that 
the facts disclosed in this record show that this onerous 
burden was successfully carried in this case, and that the 
homicide, if it did not result. entirely and solely from the 
negligence and carelessness of the deceased, was an acci- 
dent which all ordinary and reasonable care and diligence 
on the part of the company could not have prevented. 

Deceased met his death on the track of the defendant’s 
road, where that track and the track of the Western and 
Atlantic road are but a few feet apart, about fifteen feet. 
The train of the Western and Atlantic was a little ahead 
of defendant’s train. Deceased was on the track of the 
former, and got off it, as that train approached, and on de- 
fendant’s track. It was at a curve where he could be seen 
but a short distance, in consequence of a hill, around which 





FEBRUARY TERM, 1884. 


East Ternessec, Virginia and Georgia Railroad rs. Iartley. 


the track curved. A dense smoke, caused by the Western 
and Atlantic engine, settled on the defendant’s track along 
this hill, which kept it from flying off, ona damp, still 
morning, and prevented the engineer and fireman of de- 
fendant from seeing the unfortunate man, who was watch- 
ing the train which passed him, and on account of its noise 
did not hear that of defendant’s approaching train. Per- 
sons on the foremost train tried to warn him by signals, 
but he, supposing probably that they were merely saluting 
or hurrahing him, laughingly kept his eyes upon them un- 
til the engine of defendant was upon him, and he was 
tossed in the air,a dead man. The engineer and fireman 
of defendant were both in their proper places and on the 
lookout, but the shortness of the visual space and the 
density of the smoke prevented their seeing him until he 
was in the air by momentum of the shock. So that they 
used all ordinary and reasonable care and diligence, and 
the presumption of carelessness and negligence was re- 
butted. 

Moreover, the deceased had no right to be on either 
track, and when he left the Western and Atlantic track, on 
seeing that train approach, he could easily have got off on 
to the public road hard by, or have stood between the 
tracks of the two roads, and thus have been alive now. 

If there were negligence, it was his; certainly’ this re- 
cord shows none in the company. 

We feel it our duty, therefore, to reverse the judgment 
of the superior court, and to direct that the verdict be set 
aside and a new trial be granted. 

Judgment reversed. 
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CURETON vs. WRIGHT ef al. 


~ 1. Where exceptions of fact are filed to a master’s or auditor’s report, 
such exceptions are the only issues of fact to be submitted to the 
jury, so far as the matters referred are concerned; and when so 
submitted, the jury shall return a verdict on each exception seria- 
tim. A general finding for one of the parties is invalid. 

. Where the property of a corporation under mortgage was levied on 
under various other claims, and the company prepared to arrest 
the sale by affidavits of illegality, but an agreement was effected 
by the company and creditors represented, under which the objec- 
tion was to be withdrawn, the equity of redemption of the property 
to be sold and bid in for the creditors, at a stated price, no 
money was to be paid except the costs, and the company was to 
have a specified time in which to redeem the property, or on fail- 
ure to do so, the creditors were to be interested in it in proportion 
to their claims, and the sheriff assented to this arrangement, and 

’ the property was bought by the agreed bidder for the creditors, this 
did not give other creditors the right to seek redress directly from 
the bidder at the sale, by bill in equity, for the purpose of com- 
pelling him to pay the amount of the bid, especially where the 
complainants had postponed all action for more than two years, 
where the sheriff had gone out of office, and where the other prop- 
erty of the defendant had, in the meantime, been sold and other- 
wise disposed of. 

.) If a purchaser at a sheriff’s sale fails or refuses to comply with 
his bid, and the sheriff desires to relieve himself of liability, or to 
transfer it to the bidder, he should request the latter to comply 
with the terms of sale, and upon his failure or refusal to do so, the 
sheriff may institute a suit against him in his own name, for the 
use of the parties in interest, for the full amount of the bids; or 
he may re-sell the property and proceed against him for the defi- 
ciency arising from such re-sale. But a court of equity will not 
entertain jurisdiction to compel a specific performance by the 
purchaser at the sale, at the instance of creditors who claim an 
interest in the proceeds thereof. 

‘(b ) The present bill is in the nature of a bill for specific performance. 

\(c.) If the complaining creditors could take the sheriff’s place and 
‘proceed directly against the bidder, the same defences would be 
open to the latter as he would have against the sheriff. It is the 
failure to comply with the terms that gives the right of action, 
‘and any material deviation from those terms upon the part of the 
sheriff would defeat his recovery. If the bidder complied with the 
terms of the sale, the sheriff would have no cause of action. 

(d.) If the sheriff knew that the bidder purchased as the agent of 
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others, and recognized and treated with him as such, his right of 
action would not be against the agent, but against the principal. 

(e.) If the sheriff was derelict in his duty, and exceeded his authority 
in becoming a party to the agreement, and thereby became liable 
tothe complaining creditors, the remedy was by rule or suit against 
him personally, or on his official bond, and not by bill in equity 
against the purchaser. 

(f.) The complainants exhibited laches and want of vigilance in this 
case. 

8. If there was any agreement to pay in full creditors who did not 
enter into the agreement, the present case was not founded thereon, 
and no recovery could be had on that ground. 

May 13, 1834. 


Master in Chancery. Auditor. Practice in Superior 
Court. Sheriff. Actions. Equity. Contracts. Before 
Judge Fary. Dade Superior Court. March Term, 1883. 


Reported in the decision. 


E. D. Dopson; Dabney & Foucue, for plaintiff in error. 


E. D. GrauaM; McCutcuen & Suumate, for defendants. 


Hat, Justice. 


All the property of the Rising Fawn Iron Company was 
subject to two mortgages, designated as first and second 
mortgages, and each for the sum of one hundred and 
seventy-five thousand dollars. All the bonds, to secure 
which the first mortgage was given, had been negotiated, but 
what portion of those the second mortgage had been made to 
secure had been disposed of, is somewhat uncertain, though 
it is quite evident that a part of them had been put into 
circulation, and so this latter mortgage as to them became 
operative. After this time, the company incurred large 
indebtedness on various accounts to others, among whom 
were laborers, material men, artisans, mechanics, and others 
claiming liens. These various claims, amounting in thu 
aggregate to between $16,000 and $18,000, had been re- 
duced to judgment, and executions had issued thereon. 





10 SUPREME COURT OF GEORGIA. 
Cureton vs. Wright ct al. 


Some of them had been levied upon the personal property 
of the company, and also upon its real estate. The per- 
sonal property, when sold, was bid in and taken possession 
of by John G. Hale, who held the same for the benefit of the 
parties interested therein, and in pursuance of an under- 
standing and agreement among themselves. When the real 
estate was offered for sale by the sheriff, the company, to 
arrest it, prepared, and was about to tender, affidavits of 
illegality. By an agreement with the opposite parties, or 
such of them as were then represented (the company be- 
lieving that they were all represented), it was arranged so 
that the affidavits of illegality should not be presented, 
and that the equity of redemption in and to the property 
levied on should then be sold, but upon the express con- 
dition that it should be bid in by the execution creditors 
at, the sum of $18,000; that no money should be paid on 
this bid, except enough to satisfy court costs and the cost 
of making and conducting the sale; that the company 
should have thirty and sixty days within which to redeem 
it; that, for the sake of convenience, the defendant, Cure. 
ton, should bid for and take title to it as agent for the 
parties interested, and should, in that capacity, be let into 
possession; and, in the event that the company failed to 
redeem within the time agreed on, each of the creditors, 
in proportion to the amount of his claim, should become 
interested in the property thus bid off. Cureton assumed 
no individual liability on account of his connection with 
the transaction. This agreement was perfectly understood 
and acquiesced in by the sheriff, and before the sale was 
made, its terms were announced, and the transaction was 
consummated upon those terms, and none others. The 
property was conveyed to and held by Cureton in pursu- 
ance of this undertaking. The sale was made on the 6th 
day of November, 1876. The company did not redeem, 
as they had the privilege of doing. A portion of the par- 
ties for whose benefit the property was purchased formed 
themselves into a new company, appointed trustees to 
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manage its affairs, and Cureton, as their agent, had the 
principa! direction of its operations. He raised considera- 
ble sums of money, upon his personal credit, to keep down 
the interest on the bonds the mortgages were given tc se- 
cure, and with this and the income from the furnace and 
lands, he paid up the interest for a short time, and em- 
ployed the machinery and other property committed to 
his charge ; but eventually failing te meet the payments 
of interest and other expenses of operating the furnace, the 
holders ot the mortgage, upon a breach of its condition, 
instituted proceedings in the circuit court of the United 
States for the northern district of Georgia to foreclose the 
same ; pending the suit, that court appointed a receiver, 
who took charge of the property. 

On the 15th day of February, 1878, the complainants 
filed their bill in Dade superior court against “ The Com- 
pany,” and against Cureton and others, in which they set 
forth the sales to Hale and to Cureton, that, after the pur- 
chase by the latter, he got possession of the property which 
had been controlled by Hale. They alleged that Cureton 
purchased for himself and such of the execution creditors 
as might choose to become interested with him in the pur- 
chase, and that the sheriff, upon Cureton’s promise to in- 
demnify him against the claims of others, conveyed the 
property to him without the payment of any money ; that 
nothing but the equity of redemption was sold, and it 
brought its full value; that the liens upon which the exe- 
cutions making the sale issued were younger than the 
mortgages. They showed that all the effects of the com- 
pany had been exhausted when the bill was filed, and that, 
unless the fund arising from the sale was brought into 
court and distributed among the creditors according to 
their legal priorities, they were without remedy for the 
collection of their respective debts; that the sheriff, who 
made the sale, had gone out of office without taking steps 
to enforce the bid, and the then present sheriff refused to 
do sc. This bill was answered by Cureton alone, and his 
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answer fully set forth the circumstances and capacity in 
which he purchased, and held the equity of redemption 
in and te the premises in dispute, together with the per- 
sonal outlays made by him in carrying out his trust. 

The issues, both of law and fact, were referred to an au- 
ditor, who reported thereon. Upon the filing of the report, 
Cureton excepted thereto, and assigned by his exceptions 
numerous errors both of law and fact. All these excep- 
tions except four were disposed of by the court, and these 
four were united and submitted to the jury, whose find- 
ing sustained the whole of the auditor’s report, except as 
tc the claims of Alexander Jordan, Meador Brothers and 
Laramore, which they found against; they also found in 
favor of J. W. Blevins’s claim, less $125.00, which they 
directed to be credited on it. The auditor’s report found 
that the claims of the above named parties, together with 
those of Burkhalter, Marston & Company, the Look- 
out Water Company, Newhouse, Rosenan & Company, 
Tows & Hartman, R.8. Coleman, H. D. Austen and Ogden 
Brothers, should be paid by defendant, Cureton. Meador 
Brothers and Jordan moved for a new trial, which was 
granted by the court, to which Cureton excepted. Cureton 
also moved for a new trial, upon numerous grounds, which 
was overruled and refused by the court, and he excepted to 
this judgment. The auditor found against the claims of all 
the original complainants in the bill. When those in 
whose favor he found became parties does not distinctly 
appear, nor, in the view we take of the case, is it important 
that it should. On account of the legal defects in the pro- 
ceedings to enforce their liens, the auditor rejected the 
claims of a very large number of laborers and workmen, 
who were parties to the arrangement under which the 
property was sold, and who claimed an interest under that 
agreement in the property conveyed to and held by 
Cureton. 

It is only necessary to pass upon a few of the very many 
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questions made by this complicated record, in order to dis- 
pose of this case. 

1. The Code, §4203, in express terms requires that, when 
exceptions to a master’s or auditor’s report are filed, these 
exceptions shall be the only issues submitted to the jury, 
so far as the matters referred are concerned, and when so 
submitted, the jury shall return a verdict on each exception 
seriatim. At this term of the court, we held, in Poullain 
vs. Poullain, that a general finding under such circum- 
stances was not in conformity, but was repugnant, to this 
requirement, and was therefore invalid, This had been 
frequently ruled before. The verdict does not dispose of 
the issues submitted, and amounts to nothing. This whole 
trial would have to be set aside upon this ground, and we 
might dispose of the case by determining this question 
alone, but such a course would leave open other points 
made upon the record, which are decisive of the matter in 
litigation upon their merits. 

2. It is manifest that this transactiun was treated as 
though Cureton was a purchaser at a regular sheriff’s sale, 
and so considering it, both the auditor and the court held 
him directly responsible in equity to the execution credi- 
tors, who had their claims in the hands of the sheriff at the 
sale, for the amount of his bid. Conceding that the com- 
plainants were not present or represented at the sale, and 
that they were no parties to the agreement by which the 
defendant company withdrew its objections to the making 
of the sale, in the form of affidavits of illegality, which it 
had made out and was about to tender to the sheriff, and 
were not bound by it, and that the sheriff could not, by 
assenting to such an arrangement between the creditors 
present and represented and the defendant, relieve Cure- 
ton from his liability to comply with the bid made,—does 
this give the complainants a right to go directly upon him 
in equity and make him responsible, as though he stood 
in the sheriff’s shoes, because the sheriff had failed to in- 
stitute proceedings to make him accountable, especially 
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where these complainants had postponed all action in the 
matter for more than two years, when the sheriff was out 
of office, and when other property of the defendant had 
in the meantime, been sold and otherwise disposed of? 
No precedent for such a proceeding has been found, and 
we know of no principle upon which it could be sustained, ° 
In the expressive language of Lord Coke, “It is a mere 
stranger in the law.” 

The sheriff, while a nominal, is no substantial party to 
this cause; at least as to him no relief was decreed, and his 
liability is not therefore made a question, except in so far 
as it may be necessary through him to fix responsibility 
on the bidder. If he would relieve himself of liability and 
put it on the bidder, he must have pursued the course 
pointed out by thelaw. Twocourses were open to him: he 
should have requested the bidder tq comply with the terms 
of sale, and upon his failure or refusal so to do, then he 
might have instituted a suit against him, in his own name> 
for the use of the complainants, for the full amount of the 
money bid; or he might have re-sold the property, and pro- 
ceeded against him for the deficiency arising from such 
re-sale. Code, §§3655, 3656. In Orr vs. Brown, 5 Ga., 
400, this court held that, where the purchaser at sheriff’s 
sale refused to comply with the terms of the sale, and the 
same was re-sold for less money, a court of equity will not 
entertain jurisdiction to compel a specific performance by 
the purchaser at the sale, at the instance of the defendant 
in execution, but will leave him to his remedy provided 
by the act. And if not at the instance of the defendant 
in execution, why at the instance of the plaintiff, since 
each of them has precisely the same right under the stat- 
ute? Code, §3656. This, though not eo nomine a bill for 
specific performance, is, in effect, its exact equivalent, since 
its only purpose is to make the bidder take the land and 
pay the purchase money to the plaintiffs in execution. 

But placing the complainants in the sheriff’s place, the 
same defences would be open to the bidder that he would 
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have against the sheriff. It is the failure to comply with 
the terms that gives the right of action,and any ma- 
terial deviations from those terms, upon the part of the 
sheriff, would defeat his recovery. Hendrick vs. Davis, 
sheriff, 27 Ga., 167,170,171. By the terms of sale, the 
purchaser was to pay no money beyond the costs; he was 
to hold the property subject to the defendant’s right to 
redeem in a specified time, and in case of the defendant’s 
failure to redeem, then he was to hold upon certain stipu- 
lated conditions for the uses named. With these terms he 
seems to have complie.l, and upon this principle the sheriff 
could have maintained no suit against him. Besides, the 
sheriff kaew that he purchased as the agent of others, and 
as such he recognized and treated with him; if, therefore, 
he had. any right of action, it was not against him, but 
against his principals. Code, §2211; 62 Ga., 753. 

If the sheriff was derelict in his duty, and exceeded his au- 
thority in becoming a party to this agreement, and thereby 
became liable to complainants, he was certainly not liable 
in this mode of procedure. The remedy was by rule or 
suit against him personally, or upon his official bond. 
With the defence he might have set up to such a suit, we 
have no immediate concern ; it is enough for present pur- 
poses that Cureton’s liability was consequent upon his; if 
it should turn out that he was not liable, then Cureton was 
discharged, and if he was liable, then Cureton’s obligation 
to respond to him depended upon other considerations 
growing out of the relations existing between them. 

In this connection, it may not be out of place to remark 
upon the long delay of these complainants in instituting 
proceedings to call to account both the sheriff and Cureton. 
They cannot satisfactorily excuse the delay by pleading 
ignorance of the circumstances under which their sup- 
posed rights against these parties accrued ; they certainly 
had knowledge of facts sufficient to put them upon inquiry, 
and had they exercised ordinary vigilance in pursuing the 
inquiry, they would have ascertained how matters stood 
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before others acted upon their newly acquired rights, and 
expended both labor and money upon them. It would be 
no great stretch of principle to construe their inaction into 
acquiesence and ratification of the agreement, in pursuance 
of which the sale was made, or if not this, then upon prin- 
ciples of equity and justice, they may be estopped from 
disturbing it. 

3. They were at liberty to come in at any time and par- 
ticipate in the property purchased by accepting the terms 
of the sale. Upon reflection, they did not see proper to do 
so; they preferred to look to the amount of the bid without 
incurring any of the risks consequent upon the employ- 
ment of the property. They seem anxious to have had 
the benefits of the venture without assuming any of its 
burdens ; they contend that it was a part of the agreement 
that such of the creditors as did not enter into the arrange- 
ment were to be paid in full by those who did. The evi- 
dence to this effect is inferential rather than direct ; some, 
and the principal, of these parties for whom the property 
was purchased deny that they ever knew of or agreed to 
such a condition; but be this as it may, this suit is not 
founded upon any such claims, but upon one in all respects 
its opposite, and no relief can be decreed them upon that 
ground, under this bill as now framed. 

This motion for a new trial was made upon the follow- 
ing, among other grounds: 

Because the court, at the hearing of the cause, refused, 
upon motion of defendant, Cureton, to dismiss the bill, 
because no case was thereby made against any of the 
parties defendant thereto. 

Because the court refused to charge as requested in 
writing by defendant, “that complainants stood in the 
shoes of the sheriff who sold the property, and the defend- 
ant was entitled to the same defence against them that 
he would be entitled to against the sheriff; that they can 
recover, if at all, only on the contract under which defend- 
ant purchased at the sheriffs sale ; that if the sheriff sold 
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the property under a consent agreement between the par- 
ties, which varied the terms of sheriff's sales as prescribed 
by law, then it was not a sheriff’s sale; that if the defend- 
ant, Cureton, is liable to complainants, his liability arises 
upon the contract of purchase at the sale, and if it is 
sought to make him liable on the contract, it cannot be 
severed and enforced in part, but must be enforced as a 
whole.” Other grounds of the motion except to charges 
of the court contravening and qualifying these requests. 
In addition to these, there are the usual grounds that the 
verdict of the jury is contrary to law and equity, and 
against the principles of equity and justice. 

The motion to dismiss this bill at the hearing, we are 
inclined to think, should have been granted; but if that 
was not done, then the charges requested by the defeni- 
ant should have been given; they were pertinent and legul, 
and those complained of as given by the court, in so far 
as they contravened or essentially modified the others, 
should have been withheld. If we are right in what we 
have determine 1, the verdict, in all the particulars we have 
pointed out, is certainly contrary tolaw and equity and is 
opposed to the principles of equity and justice. This dis- 
penses with the necessity of considering other questions 
made by this motion for a new trial, as well as those made 
by the bill of exceptions, in se far, at least, as they relate 
to the grant of new trials to Jordan and to Meador Broth- 
ers. 

Judgment reversed. 


THe ATLANTA Crty Brewine Company vs. Hare. 


Where, on the call of a case. the death of one of the parties was sug- 
gested and the case continued, but no order was taken to expe- 
dite it, under the 2uthrule of this court. upon the call of the case at 
the next term, no parties having been made, it will not again be 
continued, but the writ of error will be dismissed. 


February 27 1834. 
v 73-38 
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Practice in Supreme Court. At February Term, 1884. 


This case stood on the docket of the September term, 
18:3, of the Supreme Court. When called for argument, 
counsel suggested the death of defendant in error, and the 
case was continued. From which side the suggestion of 
death came, does not appear from the minutes. No order 
for proceeding by service or publication, under rule 26 of 
the Supreme Court, was taken, nor any other order than 
that for a continuance of the case. When the case was 
called at the February term, 1884, no party defendant in 
error had been made; but counsel for plaintiff in errar 
then moved to take an order to perfect service and to con- 
tinue the case for that purpose. 

The court refused the motion and dismissed the writ of 
error. 

N. A. Smrra, for plaintiff in error. 


Guerry & Sons, for defendant. 
Jackson, Chief Justice. 


The whole spirit of our constitution and laws rans coun- 
ter to delays in the adjudication of cases in this court, and 
requires diligence in the preparation of cases for a speedy 
trial. The plaintiff in error, at the last term, at which the 
death of defendant was suggested, had a remedy open to 
him to expedite and force parties to be mde, or the record 
to be opened and the case heard at this term, under the 
26th rule of court. He neglected to do so, and is in de- 
fault therefor. 45 Ga., 312; 46 Zd., 566. It is true that in 
those cases the motion to dismiss was made at a still later 
term, but the principle is the same, and the cases would, 
upon it, have gone out, doubtless, if a motion had been 
made at an earlier term. 

The constitution constrains an adjudication at the second 
term, and rule 26th gives the means of reaching that re- 
sult, no matter which party dies, if the living party bo 





FEBRUARY TERM, 1884. 19: 


The Central Georgia Bank vs. Iverson, trustee, et al. 


diligent. Constitution, art. 6, sec. 2, par.6; Code, §5134 ; 
41 Ga., 32. 

The fact that in the Dougherty cases, Mt. Dougherty was 
both party and counsel, prevent those cases from colliding 
with this ruling. Nobody was left to exercise diligence. 
Otherwise the Dougherty cases would collide with that in 
the 41st, supra, irreconcilably, and we would follow the 
41st. 

Writ of error dismissed. 


Toe Ceytrat GeoraiA BANK vs. Iverson, trustee, e¢ al 


{Hall, Justice, being disqualified, Judge Clarke, of the Patanla circuit, was ap- 
pointe.t to preside in his stead.] 


While bills of review to decrees in chancery are not superseded by 
the right of motion for a new trial, and are not barred till three years 
from the dates, resvectively, of the decrees in question, yet, 
where a verdict is rendered against the complainant’s demand, 
and he fails tomove fora new trial during the term, but afterwards 
files his bill of review, or for a new trial, upon such grounds only 
as he might have used in such a motion, and shows no sufficient 
reason why the remedy hy motion during the term was not ade- 
quate, or was not used, he is in laches, and his bill should be 
dismissed on demurrer. 


March 11, 1884. (Head-notes by the court.) 


Verdict. Equity. New Trial, Practice in Superior 
Court. Before Judge Srumons. Bibb Superior Court. 
April Term, 1883. 


On September 22, 1877, the Central Georgia Bank filed 
its bill against B. V. Iverson, trustee for his wife and chil- 
dren, and against the cestuzs juz trust, alleging that, on 
January 23, 1871, the trustee, being indebted to Collins & 
Son, warehousemen, for money and advances made and 
expended for the benefit of the trust estate, gave them a 
warranty deed to certain land, as security for the debt, 
and took a bond to reconvey the same upon its payment 
on or before November 1, 1871; that this was done under 
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authority of an order granted at chambers by the chancel- 
lor. upon application by the trustee, and with the consent 
and approval of the wife and guardian ad litem of the 
minor, in which it was recited that the indebtedness was 
incurred for the benetit of the trust estate; that the time 
of payment was extended to January 1, 1873; that, in 
pursuance of this agreement, the trustee drew a draft on 
Collins & Son for the amount ascertained to be due; that 
they accepted it in the ordinary course of business, as was 
customary among warehousemen at that time; that they, 
_being indebted to complainant, transferred the draft be- 
fore due, and made complainant a deed to the land, and it 
took without notice of usury or any irregularity; that Col- 
lins & Son have since become insolvent. The object of 
the bill was to subject the trust estate. 

The trustee and cestuis gue trust answered the bill, ad- 
mitting the granting of the petition, but attacking the sale 
as illegal, because the guardian ad litem of the minor was 
at the time counsel for Collins & Son; because the judge 
had no power in chambers to pass the order: because, 
without an order from a court of chancery, the trustee could 
not change the trust; because the facts stated in the peti- 
tion were not true’ because the debt was not Mrs. Iver- 
son’s debt, but her husband’s; and because it was tainted 
with usury. 

The jury found the following verdict on June 28. 1878: 

‘‘We, the jury, find that the trust estate is not liable for the debt ; we 
also find that the debt was made by B. V. Iverson for his own-benefit, 
and that he is liable for $3,602.37.’ 

No decree was entered. 

On June 25,1881, complainant filed the present bill, in 
the nature of a bill for review of the former decision. and to 
enforce its claim against the trust estate. The pleader 
styles it, in one of the amendments, as being “in the nature 
of a bill of review and revivor, and as a supplemental 
bill.” It alleged that usury could not be pleaded without 
offering to pay principal and legal interest that defend- 
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ants were estopped by their solemn admissions én judicio 
as to the liability of the trust estate, and could not deny 
it, and that nc issue coul be made or found to the contrary ; 
and that the verdict did not cover the issues actually made. 

By amendment, other grounds for review were set out, 
which were substantially as follows: That the debt was for 
the benefit of the trust estate, and this was not denied in 
the answer; that the original bill prayed for an account- 
ing, and the answer admitted that some of the money was 
expended for the trust estate, but the verdict ignored this 
issue; that the verdict does not show on which plea it was 
rendered; that the verdict impliedly found the orderof the 
chancellor void, while the answer impliedly admits that it 
was legally passed, and the deed under it was legally 
executed; that Mrs. Iverson, being of full age, was bound, 
irrespective of any order to sell; that the verdict found B. 
Y. Iverson liable individually, though not a party. Other 
reasons were also alleged why the cestuis que trust were 
estopped by their acts and admissions from denying the 
claim, and why the verdict should be set aside, not nec- 
essary to be detailed The prayer was that the verdict be 
set aside, a new hearing be had, and the trust estate be 
subjected to the debt. — 

Defendant demurred to the bill, on the following grounds: 
Because there was no equity in it; because the matter 
was res adjudicata; because there was no error in the ver- 
dict, and it covered the issues; because no special leave 
to file the bill appears; because it was barred by the stat- 
ute of limitations: and because. a motion for new trial 
was the proper remedy. The amendment was demurred 
toas making a new bill of review barred by the statute of 
limitations. 

The demurrer was sustained, and the bill dismissed, and 
complainants excepted. 


Wasuineton Dessau; Bacon & RuruErForp, for plain- 
tiff in error. 
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Lyon & GresHaM, for defendants. 


CLARKE, Judge. 


Benjamin Y. Iverson, as trustee for his wife, Juliette, 
and for his minor son, James S., executed to Collins & Son 
a deed to certain realty of the trust estate. The deed, 
though absolute and for the fee simple on its face, was 
made to secure a large indebtedness of said trustee to the 
grantees. The latter executed an obligation to re-convey 
on payment of the debt. On petition of the trustee and 
the written consent of his wife, as well as of a guardian 
ad litem for said minor, the chancellor had, at chambers, 
passed an order allowing the transaction to be made, upon 
the ground that the debt was contracted for the benefit of 
the trust estate. Collins & Son having assigned the debt 
to plainti © in error and conveyed the land to the same, as 
the accompanying security, the latter filed a bill against 
defendants in error to procure an enforcement of the debt 
against said land. Answer was made denying the liability 
of the trust property to said claim, and denying that the 
debt was made for the benefit of the trust. At the trial, 
the jury found that the trust estate was not bound fur the 
debt. Complainant made no motion for a new trial. 

Thee years, lacking three days, after the date of said 
finding, complainant filed the present dill, praying to have 
the verdict vacated anda new hearing allowed, on the 
ground that the finding was illegal. On demurrer, the 
bill was dismissed. ‘That dismissal is here for review. 

Counsel for plaintiff in error denominate the bill a bill 
of review; and having filed it before the expiration of 
three years, insist that itis not barred by time. They 
further maintain that there is enough on the face of the 
pleidings in the original case to show that the verdict 
ought not to have been rendered. 

Because they think that they can make that appear, 
they insist that, by this bill, they can have relief against 
the verdict. 
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1, 2. Now, either the verdict is so completely foreign to, 
and unsupported by, the pleadings as to be utterly void, 
oritis not. If it is, complainant needs not to have it re- 
viewed or reversed. If it is not, then it is good until set 
aside, 

It is urged that the pleadings did not authorize the ad- 
mission of such evidence as was indispensable to support 
such a verdict, and, consequently, that the record itself 
shows the verdict to have been illegal. It is thence argued 
that, by a bill of review, it may now be reversed. 

We reply that the bill alleges the liability of the trust 
estate, and the answer denies that the debt was due by the 
trust, or made for its benefit. If the state of the plead- 
ings was not such as to authorize it, yet if the evidence 
was admitted without objection, or without objection 
maintained, the jury might make, on the question of lia- 
bility, a valid finding upon such evidence. This court 
could not ascertain from the pleadings alone that the jury 
erred. Hence, the exigencies of the plaintiff in error call 
for an inquiry into the evidence on which the verdict was 
founded, as an indispensable means of ascertaining whether 
or not the finding was legal. It seems, therefore, plain, 
that the setting aside of this verdict must fall under the 
ordinary rules for vacating verdicts. 

The Code (§2919) expressly recognizes bills of review, 
and prescribes, as the statutory limitation to such a bill, 
the period of three years from the date of the obnoxious 
decree. The allowance by statute (Code §4211) of mo- 
tions for new trial in equity causes does not supersede 
bills of review. Such a bill may have an office to per- 
form beyond the reach of sucha motion. If, for instance, 
after the adjudication of an equity cause, other parties 
shoull become so interested in the subject-matter of the 
decree as to make it needful to have it reversed for their 
benefit, a bill of review may bringia the new parties and 
procure the recognition and enforcement of their rights in 
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the reversal. This could not be done by a mere motion 
for a new trial. 

The example offered is not presented as exhaustive of 
the peculiar functions of a bill of review, but only as an 
illustration how this remedy may well co-exist with the 
right of motion for a new trial, notwithstanding the limi- 
tations which this decision may declare upon the use of 
such remedy. 

In a case, therefore, in which one should propose by a 
bill of review to effect something more of what is proper 
and needful to justice and equity than can be effected by 
the practice under motions for new trials, we would not 
hold that the party was confined to the use of the pro- 
ceeding by motion. But, in the pending case, no new 
party is sought to be brought in, and nothing is attempted 
beyond what a motion for a new trial could have effected. 
Call the bill what you please—a bill of review, a bill for 
a new trial, or a supplemental bill in the nature of a bill 
of review, all of which names have, in the argument, 
been proposed for it—it is simply an attempt to get rid of 
a verdict which is recognized as in the plaintiff's way. It 
is an attempt to do that by the protracted and expensive 
method of a bill in equity, when it might have been so 
much more easily and promptly done by a mere motion 
for a new trial. It is an attempt to do that nearly three 
years after the time within which the statute would allow 
such a motion on such grounds to be entertained. It is 
an effort to do it, unaccompanied by any pretense of ex- 
cuse for not resorting to the simpler and prompter remedy. 
It comes on June 25, 1881, with a confession of want of 
diligence in not urging rights, while the court, in June, 
1878, was occupied in their discussion and solemn adjudi- 
cation. Its only occasion is the plaintiff’s negligence. It 
is the very child of laches. 

Commonly a motion for a new trial must be filed with- 
in the term of the adjudication attacked. It is only upon 
extraordinary grounds, of which the party could not avail 
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himself during the term, that the motion can be after- 
wards made. Whenever it is made, it stands at once for 
a hearing, unless deferred for cause or by consent. If 
one could be allowed to pass by this remedy and file his 
b:!l of review, or for a new trial, it could not be returna- 
ble earlier than the next term, nor be triable till the sec- 
ond term tollowing the unsatisfactory decision. The exi- 
gencies of due service of the bill might still further delay 
the trial term. How idle would be these legislative re- 
stzictions on a motion for new trial, designed, as they are, to 
expedite justice and hasten the termination of law-suits, 
if one could wait nearly three years and then claim the 
same advantages by merely writing out his demand in the 
shape of a bill, and asking fora review and reversal! We 
cannot believe that. the legislature intended to secure so 
little effect to these limitations. 

It is true that mere lapse of time, less than three years, 
will not be an absolute bar to a bill for review, or to a bill 
for a. new trial. But it is equally true that neither a bill 
for a new trial nor a bill for review against a verdict will 
be entertained, unless some satisfactory cause be shown 
why the complainant could not, with proper diligence, get 
the just and needed relief by the motion. 27 Ga., 
469; 55 /d.,667; 38 JLd., 174; 39 Jd., 678; 56 Zd., 222, 
863. The complainant has not even attempted to show 
such acase. Having slept over its rights, it has lost them. 

Let the judgment below be affirmed. 


Banks vs. LEE. 


. The middle initial of the name of the grantor in a deed is generally 
immaterial. 

. Where an initial of a middle name was written and erased, the 
presumption is that the alteration was made before the deed was 
executed, unless the deed is denied on oath. 

. Where the only objection to the title of the plaintiff was that a 
middle initial had been written in the name of a grantor of a deed 
on which the plaintiff relied and in the signature thereto, and then 





26 SUPREME COURT OF GEORGIA. 


Banks vs. Lee. 


erased, and one of the witnesses to the deed testified to its genuine- 
ness and there was no conflicting evidence nor any denial of the 
deed on oath, 2 verdict for the defendant was contrary to law and 
evidence. 

March 4, 1884. 


Deeds. Title. Erasures. Verdict. Before Judge Han- 
skLL. Berrien Superior Court. Septeinber Term, 1883. 


Henry Banks brought complaint for land against Moses 
C. Lee. Plaintiff showed a chain of title from the state 
down tohimself. Defendantintroduced no evidence. One 
link in piaintiff’s chain was a deed from William Bowles, 
or Boales (the grantee from the state) to Elijah Radford. 
In this deed, both in the body and signature, the name of 
Bowles appears to have been written with a middle initiai, 
probable “ R,” which was afterwards erased. It was dated 
January 26, 1838, was probated for record by B. J. Parr, 
asubscribing witness on August 26, 1848, and was recorded 
March 13,1880. Parr testified by interrogatories that the 
deed was genuine; that he saw it signed; that he knew 
nothing of any alteration; and that the last time he saw 
the deed it was just asit is now; that the grantor is dead ; 
and that witness did not know of his having any middle 
name; that his son, who was a subscribing witness, was 
named William Rabun Bowles. The affidavit of probate 
made by Parr contained a like erasure to that in the deed. 
These erasures are represented by blanks in the record. 

The jury found for defendant. Plaintiff moved for a 
new trial, because the verdict was contrary to law and 
evidence. The motion was overruled, and plaintiff ex- 
cepted. 


A. T. MacIntyre; James Banks, for plaintiff in error. 
H. G. Turner, by brief, for defendant. 


Jackson, Chief Justice. 


The plaintiff showed a complete chain of title, from the 
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grant to William Bowles down to himself, except that one 
link in the chain was a deed made in the year 1838, by 
William Bowles to Elijah Radford, in which it appeared 
that a letter, indicating the initial of a middle name, was 
erased from the name of Bowles, the grantor, in the body 
and signature of the deed, but one of the witnesses to the 
deed, and that one who made probate of it for record in 
1848, swore, on interrogatories sued out in the case, that 
the deed was genuine; that he saw William Bowles, of 
Jackson county, sign it; that he signed it as a witness, and 
saw the two other witnesses also sign it as such, and that 
the last time he saw it, it was as it is now. 

The defendant introduced no testimony, but the jury 
found for him, and the question is, should that verdict 
stand, or is it unsupported by the law and the evidence? 

We think that the initial of the middle name is imma- 
terial. Coke on Littleton, 8a; 1 Ld. Raymond R., 562; 5 
Johnson, $4; 1 Hill, 102; 12 Peters, 455; 14 Z/., 322; 27 
Tex., 503 ; 25 IIl., 255, cited by plaintiff in error. 

The presumption is that the alteration was made before 
the deed was executed, unless the deed is denied on oath. 
45 @a., 544, and cases there cited. In the case at bar, it 
is true the signature to the deed appears to have had the 
“ R,” the initial letter of a middle name, erased, as well as 
the same letter in the body of the deed, which looks strange; 
but, then, the genuineness of the deed and the factwm of 
its execution is clearly proved by the witness sworn in the 
case, and thatisenough. 58 G@a., 599, last part of opinion 
in Hill vs. Nisbet, trustee. The question was the identity 
of the man. Did that Bowles, the grantee of the land 
from the state, sell to Radford and make this deed? The 
only circumstance of suspicion is the obliteration of the 
letter “It; and where the genuineness of the deed is 
proved beyond question by the witness who attested if. in 
1833, and when that fact, together with the immateriality 
in general of that middle initial letter, or the middle name 
itself, is considered, it becomes plain that the verdict is 
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contrary to law, and without evidence enough to sup- 
port it. 

See also cited by plaintiff in error, 44 Ver., 413; Code 
of Georgia, §§2553, 2852; 62 Ga., i'; 13 Me., 359. 

It follows that the new trial should have beea granted, 

Judgment reversed. 


Lingo, marshal, vs. Harris. 


A ciaim cannot be interposed in forma pauperis to property levied on 
unde: a tax execution issued by a municipal corporation. Such 
claims must be made under the provisions of §896 of the Code, and 
do not fall within §3733. 

(a.) The history of clainis, and the distinction between those under 
ordinary judgments and under tax ji. fas., discussed. 

(b.) As a general rule, the state is not bound by the passage of a law 
unless named therein, or unless the wor sof the act are so plain, 
clear ant unmistakable as to leave no doubt as to the intention of 
the legislature. When there is doubt, it will be resolved in favor 
of the public. Municipal corporations being political divisions of 
the state, and exercising a part of its sovereignty, the same rule 
applies as to claims under tax executions issued by them as under 
those issued by the state. 

April 8, 1884. 


Tax. Municipal Corporations. Laws. Olaim. Before 
Julge Fort. Sumter County. At Chambers. February 
29, 1884. 


Peggy Harris filed her petition to compel A. P. Lingo, 
the city marshal of Americus, to accept and return to the 
superior court a claim which she had tendered to him toa 
lot levied on as the property of Ben. Harris for a license tax 
due by him. One ground urged by the defendant against 
the grant of a mandamus was that the claim tendered was 
in forma pauperis, and that such a claim to such a tax fi. 
Ja. was not lawful. The court granted the mandamus, 
and defendant excepted. 


Bawsins & Eawatns, for piaintiff ir error. 
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B. B. Hintoy, for defendant. 
BLANDFoRD, Justice. 


The question which arises from the record in this case 
is, whether property levied on by a tax execution, is- 
sued by a municipa! corporation, can be claimed by and 
under an affidavit in furma pauperis, or provided in the 
act of 1870, p. 411, Code, §3733, or not. 

Prior to the judiciary act of 16th February, 1799, no 
claim could be interposed to property levied on by execu- 
tions issued upon judgmen‘s at law, but the sane was sold, ~ 
leaving the parties interested to their actions for redress ; 
but by virtue of that act, an1 subsequent acts amendatory 
thereof, as wili be found em raced in §§3725 to 3733 of 
the Code, it was provided that, where property was levied 
on, which was claimed by a person nct a party to such 
execution, he might claim the same by making the affida- 
vit and giving bond, with security payable to the plaintiff, 
conditioned to pay all damages which the jury, on the tria} 
of the right of property, might assess against the claimant 
No one ever supposed, under the claim laws referred to, 
that the same extended to property levied on by tax exe- 
cutions. In the act of 1810, which was amended by the 
act of 1840, which acts are embraced in §896 of the Code, 
it is provided that where property is levied on by tax 
executions, claims are allowed by the claimant’s giving 
bond and security for the eventual condemnation money, 
and if found subject, such claimant and his sureties sha!l 
be in all respects liable, as on appeal bond. 

So it can be seen what was the legislation and policy 
of the state up to the passage of the act of 1570. The 
claims to property levied on by executions issued upon 
judgments at law imposed a different liability on claimants 
and their sureties than the liability of claimants, and their 
sureties, to property levied on by tax executions. In the 
former case, the claimant and his sureties were only iiable 
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for such damages as the jury might assess against them; 
while in the latter, the claimant and his sureties were lia- 
ble for the condemnation money, if the property was found 
subject, and judgment for the full amount of the tax might 
be entered znstanter against the claimant and his sureties. 
These two classes of claimants are separate and distinct, 
with separate and distinct liabilities. The act of 1870 
declares “ that in all cases where claimants are unable to 
give bond and security, as now required by Jaw in claim 
cases, it shall and may be the privilege of such claima..t 
to file, in addition te the oath now required, an affidavit,” 
etc., which affidavit is the pauper affidavit. 

Can it be that the legislature intended, by the use of the 
words “claim cases,” to include cases of claims under 
levies by tax executions? It is not probable. It has been 
shown that there is a wide distinction between the liability 
of claimants and their sureties in cases of claims to prop- 
erty levied on by executions issued on judgments at law and 
claims to property levied on by tax execution. It is to be 
presumed that the legislature was cognizant of this differ-. 
ence when it enacted the law of 1870. It would be some- 
what rash te presume that the legislature intended, by the 
use of the words “claim cases,” to include claim cases 
which arose from levies of tax executions. Especially 
would this be so, when the consequence of such a construc- 
tion might lead to the embarrassment of the state’s opera- 
tions, the postponement of the collection of taxes, and the 
evil consequence growing out of the same. 

It is a general rule that the state is not bound by the 
passage of a law, unless named therein, or the words of 
the act should be so plain, clear and unmistakable as to 
leave no doubt as to tke intention of the legislature. Where 
there is doubt, it wiil be resolved in favor of the public. 
20 Wallace, 251; 92 U.S.,618. This rule of construction 
comes dowr. to us from our English ancestors. and we re- 
cognize it as sound, and the policy which originally dictated 
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it lives and is in force to-day, and is rendered manifest 
from the act of 1870. 

But it is insisted that the execution in the present case 
was issued by a municipal corporation, and is not to be 
considered as an execution issued by a state officer. 
This position is equally untenable. Municipal corpora- 
tions, counties, towns, etc. are political divisions of the 
state. and they exercise a part of the sovereignty of the 
state for the good of the people. 

So we think that a claim cannot be interposed in forma 
pauperis to preperty levied on by a tax execution issued 
by a municipal corporation, but the same must be inter- 
posed as provided in §896 of the Code. And if we are 
right in these views, it follows that the order granting the 
mandamus. directing the city marshal to receive the claim 
in forma pauperis, by the ccurt below, must be reversed. 

Judgment reversed. 


Smitu vs. THE STATE OF GEORGIA. 


On a trial for murder, where it appeared that the accused, the de- 
ceased and several others were at work on a ditch; that words of 
an unfriendly character passed between the accused and the de- 
ceased ; that a quarrel ensued, when the accused left the ditch, 
procured the handle of a pick, while he held in his left hand a 
long-handled shovel, and when within ten or twelve feet of the 
deceased, the quarrel still going on, he threw the pick handle at 
deceased, and struck him on the head, inflicting a wound from 
which he died, the court should have given in charge the law of 
voluntary manslaughter ; and a failure so to do will require a new 
trial, although he charged as to all the other grades of homicide. 
-) If the killing was without malice, that is, was done without a 
deliberate intent unlawfully to take human life, then it was not 
murder. If it was done without malice, upon a sudden heat of 
passion, it was voluntary manslaughter; and whether it was done 
with or without malice depends much upon the weapon used. If 
done without legal provocation, upon a sudden falling out, with an 
instrument not likely to produce death, the jury might infer a 
want of malice, and in such case it would be voluntary manslaugh- 
ter; but if the killing was done upon a sudden heat of passion, 
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provoked by words and abusive language used by the deceased 
with a deadly weapon, it would be murder, the weapon used show- 
ing the intent on the part of the accused to take human life. 
These questions not having been properly submitted to the jury, a 
new trial is granted. 


Jackson, C. J., dissented. 
April 25, 1884. 


Criminal Law. Murder. Manslaughter. Homicide. 
Before Judge Pottte. Hancock Superior Court. Octo- 
ber Term, 1883. 


Wilson Smith was indicted for the murder of Sip. Ben- 
nett. On the trial, the evidence was, in brief, as follows: 
A number of hands, among whom were both defendant 
and deceased, were engaged in digging a ditch on the 
plantation of one Dickson. Gilbert Castleberry was “boss” 
of the squad. He told defendant and others to get into 
the ditch. Deceased said, “ Yes, Smith, get in the ditch.” 
Defendant said, “I am tired of you negroes meddling af- 
ter me; one boss is enough.” Deceased said, “ Get in the 
ditch, Smith.” Defendant said, “ You were meddling af- 
ter me Saturday.” (This affair occurred on the following 
Monday.) Deceased said, “ What was it I said about 
you?” Defendant said, “ You said my father-in-law had 
to keep me up and my family.” Deceased said, “‘ He does 
do it.” Defendant said, “You are aliar.” Deceased said, 
“You are another liar.” Defendant said, “If you say 
that again, I'll kill you.” By that time, defendant had 
walked down the ditch about eight yards, with a long-han- 
dled shovel in his hand. Deceased repeated, “ He does 
do it.” Defendant jumped out of the ditch and got a pick- 
handle and said, ““Pay me the meal you owe me.” Deceased, 
who was still at work in the ditch, replied, “ You owe me 
as much as I owe you.” Defendant replied, “ You are a 
liar.” Deceased said, “ You are another liar.” By this 
time, defendant had walked to within twelve feet of de- 
ceased, and started to strike him. Then a few words 
passed, which the witnesses did not understand, defendant 
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then threw the pick-handle, struck deceased on the 
head and knocked him down, where he lay about 
two or three minutes. He was taken up and carried 
off, and died on Wednesday morning. As he was 
being led out of the ditch, he said to defendant, “ Bud, 
I wasn’t mad with you; I had no idea you were 
going to hit me that way.” The crowd called out that 
defendant had struck the man for nothing. He replied,, 
“ T knocked him down, and I'll knock another down. T'll 
fight until I die. I’m no Georgia raised nigger.” When 
deceased received the blow, he was about half bent, shov- 
elling dirt. Defendant was standing on the bank of the 
ditch over him, about twelve feet distant. Defendant 
held a shovel in his left hand, when he threw the pick- 
handle with his right. The shovel was the one he was. 
working with in the ditch, and which he carried out of the: 
ditch with him. He did not strike, or attempt to strike, 
with the shovel. No pick was on the handle when thrown. 
The pick-handle was lying on the side of the ditch; the 
picks had been knocked off that morning by order of Mr. 
Dickson, in order to have them sharpened. 

One witness stated that he knew of no bad feeling be- 
tween the parties; all seemed peaceful, until deceased 
said something about defendant’s father-in-law “ finding ” 
him and his family. 

The physician, who attended deceased before his death,. 
gave his opinion that death resulted from the blow, and 
stated as follows in regard to the pick-handle with which 
the injury was done: “ The pick-handle shown witness is. 
a weapon that would produce death. This stick thrown. 
by one man at another and striking him on the head would. 
not always produce death, and thrown twelve or fifteen: 
feet, I don’t think it would be likely to hit a man and to 
produce death. It would depend on the force used and 
the place hit.” 

The jury found the defendant guilty, and he was sen- 
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tenced to be executed. He moved for a new trial, on the 
following among other grounds: 

(1.) Because the court refused to charge as requested: ° 
« Words may justify a battery; and if you believe from 
the evidence that the prisoner did not intend to kill de- 
ceased, but to resent an insult with a battery, with an in- 
‘strument not likely to produce death, then he is not guilty 
of murder, but may be guilty of involuntary manslaughter 
in the commission of an unlawful act, or a lawful act with- 
out due caution and circumspection, as you may deter- 
mine from the testimony.” 

(2.) Because the court charged as follows: “ Whatever 
of evidence there may be before you of opprobrious words 
or obusive language, you cannot consider them as a justifi- 
cation, for the law expressly says that provocation by words 
or contemptuous gestures shall in no case free the person 
‘killing from the crime and guilt of murder. It makes no 
difference who was right or wrong in the use of words or 
insults. Those words or that language shall not justify 
the act, nor shall they reduce the crime to manslaughter.” 

(3.) Because the court charged as follows: “ An assault 
or battery with a bludgeon or stick of such size as, if used 
on a human being, would likely produce death, is an un- 
lawful act, and if it be used positively and without any 
intention to kill, but nevertheless death ensues, while, un- 
der the definition it would be involuntary manslaughter, 
under the law, it would be murder.” 

The motion was overruled, and defendant excepted. 


J. T. Jorpan, for plaintiff in error. 


CO. ANDERSON, attorney general; James A. Harkey, solic- 
itor general, by Harrison & Peeptes, for the state. 


‘BLANDFORD, Justice. 


The plaintiff in error was indicted for the murder of 
Scip. Bennett, tried and found guilty, and made his motion 
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for new trial on several grounds, which was overruled by 
the court, and this decision is excepted to, and error is now 
here assigned thereon. 

The testimony in the case shows that the accused, de- 
ceased and several others were at work on a ditch. There 
were words of an unfriendly character between the accused 
and deceased ; a quarrel ensued, when the accused left the 
ditch and procured the handle of a pick, while he held in 
his left hand a long-handled shovel; when within ten or 
twelve féet of deceased, the quarrel going on, he threw the 
pick handle at deceased, and struck him on the head, inflict- 
inga wound from which he died. The court charged upon 
all the grades of homicide, except that of voluntary man- 
slaughter. He should have charged also upon this grade 
of homicide. The evidence in the case made it necessary 
that the jury should have considered this branch of hom- 
icide. If the killing was without malice, that is, it was 
done without a deliberate intent unlawfully to take hu- 
man life, then it was not murder. If it was done without 
malice, upon a sudden heat of passion, then it was volun- 
tary manslaughter; and whether it was done with or 
without malice depends much upon the weapon used. If 
done without legal provocation, upon a sudden falling out, 
with an instrument not likely to produce death, then the 
jury might infer a want of malice; in such case, it would 
be voluntary manslaughter. See Foster’s Crown law, 291 ; 
61 Ga., 380; Roscoe’s Crim. Ev., 695; 1st East’s P. C., 
236; 1 Russ. on Crimes, 783; 18 Ga., 17; 30 Zd., 70. 
But if the killing was done upon a sudden heat of passion, 
provoked by words and abusive language used by deceased, 
with a deadly weapon, it would be murder, because the 
weapon used would show intent on the part of the accused 
to take human life. At all events, these questions should 
have been put fairly before the jury by the court, so that 
they might determine whether the accused was guilty of 
murder or voluntary manslaughter. 

We express no opinion ‘upon the facts of this case, as 
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there will have to be another trial of the same, nor is it 
necessary to notice other assignments of error in the re- 
cord, as we presume that they may not occur on another 
trial. 

Let the judgment of the court below be reversed. 


Hatt, Justice, concurred, but furnished no written opin- 
ion. 


Jackson, Chief Justice, dissenting. 


Iam unable to see how, under the law applied to the 
facts of this case, disclosed in the record and fully reported 
by the reporter, the case can be reduced from murder to 
voluntary manslaughter. There was no attempt by the 
person killed to hurt the defendant, no assault upon him, 
nor anything equivalent thereto, “to justify the excite- 
ment of passion, and to exclude all idea of deliberation or 
malice, eitherexpress or implied.” The only provocation 
was by the words in regard to the support of defendant by 
his father-in-law, which the law declares “shall in no 
case be sufficient to free the person killing from the guilt 
and crime of murder.” Section 4325 of our Code abso- 
lutely concludes the case. There was proof of express 
malice. The difficulty of the Saturday before, referred to 
by the slayer at the time of the killing, shows the malice 
of the defendant rankling in his breast two or three days, 

The case was tried upon the issue whether or not the 
killing was intentional; or, in other words, was with a 
weapon likely to produce death. The jury passed on that 
issue, and, in my judgment, found on it the only verdict 
possible under the facts. The man killed never raised his 
head from his work in the ditch; the slayer got up out of 
the ditch, where he too was at work in another part of it, 
got a pick-handle from a tree against which it was left 
leaning, walked deliberately to where the killed was at 
work, until he got over him in good hurling distance from 
the top or edge of the deep ditch, thence hurled this pick- 
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handle, proved to be a weapon likely to produce death, 
upon the back of the head of the killed, who showed no 
fight, and offered no resistance, and hurled his soul into 
eternity. If this be manslaughter, voluntary manslaugh- 
ter, whatismurder? A judgment that the facts can make 
it less than murder, under any possible construction of 
them, as between it and voluntary manslaughter, is a naked 
repeal by the judiciary of the law of the state in section 
4325 of the Code. Having no disposition to repeal that 
law, and no power to repeal it, if so disposed, I am con- 
strained to dissent from the judgment of the majority of 
this court, and fo express my concurrence with the view 
of the care taken by the able and experienced circuit judge 
who presided on the trial. No request was made of him 
to give the jury in charge the law of voluntary man. 
slaughter. No idea that voluntary manslaughter was in 
the case appears to have been in anybody’s mind pending 
the trial; it was the clutch of a dying man at a straw, after 
he had caught at everything else during the trial; that 
clutch, in the persistent grasp of his able and energetic 
counsel, has magnified the straw into a life-preserver, so 
far as this conviction by this jury has been overturned ; 
and thus kept above water for another struggle, he may 
reach the shore of safety. 

Whilst my duty to the law, as I understand it, will not 
permit me to look at the straw through such a magnifying 
glass, but to see it only with the naked eye of unexaggerated 
truth, and desery what the visible thing actually is in its 
insignificance, I admire the persistence of that intellectual 
force which has worked a marvel so great, and decline to 
comment further on the facts, lest I might say something 
which might deprive the defendant of that fair and un- 
prejudiced new trial to which this court decides he is en- 
titled. 

That trial will be upon facts de novo; and upon them 
and any new facts, togetver with such light as they may 
throw upon the old, of course I express no opinion, I 
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look only on this case now made on this record, and hold 
that upon it the judge of the superior court committed 
no error in overruling the motion for a new trial. 








Brown vs. THe State OF GEORGIA. 


1. The caption of the act of 1881 is ‘‘to provide for the collection of 
the special taxes imposed by law on dealers in spirituous or malt 
liquors, or intoxicating bitters, and for other purposes.”? In the 
body of the act, it is provided that, upon failure to pay such tax; 
the dealer may be indicted and punished for a misdemeanor: 

Held, that such act was objectionable, neither as containing matter 
different from its title, nor as containing more than one subject- 
matter. 

. Construing the constitutional prohibition against special laws as 
to taxation with the provision that taxation shall be uniform 
upon the same class of subjects, and also with the provision which 
authorizes a special tax upon the sale of spirituous or malt liquors, 
there was nothing unconstitutional in the act of 1881. 

. The act of 1881, imposing a special taxon the sale of liquors, is a 
general law, and not repugnant to the provision of the constitution 
which provides that no special law shall be passed upon a subject 
which has been provided for by an existing general law. 

. If it be shown that a person or firm registered as dealers in spir- 
ituous or malt liquors, or intoxicating bitters, the presumption 
would be that they were carrying on the business of dealers 
therein, and the onus of proving the contrary would be upon 
them. 

.) There was proof in this case that liquors were sold after the reg- 
istration, and before the payment of the tax. 





March 4, 1884, 


Constitutional Law. Laws. Criminal Law. Before 
Judge Hutcutns. Gwinnett Superior Court. September 
Adjourned Term, 1883. 


Reported in the decision. 


Buiack & Abert, for plaintiff in error. 


A.L. Mrrcuect, solicitor general, by Harrison & Peepiss, 
for the state. 
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Hatt, Justice. 


The defendant, who was aregistered liquor dealer, was in- 
dicted, tried and convicted for selling liquor, after being so 
registered, and before paying the specific tax required by 
law. This indictment was framed in pursuance of the act of 
the general assembly, approved September 15, 1881, en- 
titled “an act to provide for the collection of the special taxes 
imposed by law on dealers in spirituous or malt liquors, or 
intoxicating bitters, and for others purposes.” Acts 1880-1, 
p. 42; Code, §809 (g), (h). 

1. Itis insisted that the act, in so far as it authorizes this 
prosecution, is in conflict with art. 8,-sec. 7, par. 8, 
of the constitution of the state, Code, §5067, in two respects: 
first, that it contains matter different from what is ex- 
plessed in its title; and secondly, that it refers to more 
than one subject-matter. It is manifest, from a considera 
tion of the various provisions of the act, that it has but a 
single purpose. Its sole object is to provide remedies for 
the collection of the tax mentioned in its title. It is true 
that its details are elaborate and minute, but there is noth- 
ing in them different from what its title expresses. The 
indictment for which it provides is only a means to the 
end for which it was passed. The views of this court upon 
both these questions have been recently expressed in the 
case of Howell vs. The State, 71 Ga., 224, and to that case 
we refer as decisive upon these points. 

2. It is urged further, that it violates art. 7, sec. 2 
par. 1, of the constitution, Code, §5181, in that it is a special 
luw relating to taxation, which is thereby required to be 
levied and collected under general laws. The former 
clause of this paragraph requires all taxation to be uni- 
form upon the same class of subjects, and should be con- 
strued in connection with the above requirement, as should 
also art. 8, sec. 8, par. 1, of the constitution, Code, 
§5206, which expressly authorizes the assessment of a 
special tax by the general assembly upon the sale of 
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spirituous and malt liquors, for the support of common 
schools. Taken together, these clauses of the constitution 
fully vindicate this wise and salutary legislation, and ren- 
der unnecessary further suggestion or argument upon the 
subject. 

3. Again, itis contended that this is a special law upon a 
subject which has been provided for by an existing general 
law, and is therefore repugnant to art. 1, sec. 4, par. 1, 
of the constitution, Code, §5027. This suggestion presents 
a singular confusion of terms, if not of ideas. The very 
section in question defines laws of a general nature to be 
such as “have uniform operation throughout the state.” 
This law is certainly confined to no one county or locality, 
but has operation in every county and locality within the 
limits of the state where spirituous or malt liquors are 
sold. See Howell vs. The State, ut supra. 

4. The court charged the jury that,if defendant and his 
partner registered, as alleged in the indictment, the pre- 
sumption was that they were carrying on the business of 
dealers in spirituous or malt liquors and intoxicating bit- 
ters, as a firm or partnership, and if he denies this, it would 
be incumbent on him to show by witnesses that such was 
not the case. Upon the words of the act, and analogizing this 
to anindictment for retailing spirituous liquors without a li- 
cense, to which it bears an intimate relationship, we are of 
the opinion there was no errorin thecharge. Ina ease for re- 
tailing without license, the state is required to show the re- 
tailing only; and if the defendant would protect himself 
from the prima faze presumption thus raised against him, 
he must produce his license. Soin thisinstance, ifhe would 
explain the presumption raised to his disadvantage, he 
should have shown either that he did not sell, or that he had 
paid the special tax after registering, before doing so. Be 
this as it may, one thing is clear, there was sufficient proof 
in this second, uncontradicted, to show that this traffic was 
carried on between the time of registering and paying the 
tax. Nearly six months elapsed between these periods— 
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the registration and the payment of the tax,—and the de- 
fendant, in his statement to the jury, impliedly admits his 
guilt by endeavoring to give a reason—a very lame one, 
it must be admitted—why he had not complied with the 
law and paid his tax. He waited for the tax collector to 
callon and remind him of his duty. The law imposes no 
such obligation upon that officer, and entrusts him with 
no such discretion, and wisely withholds from him the 
power to indulge liquor dealers. Code, §809 (g), (h). 
Judgment affirmed. 


Harris vs. THe State oF GEORGIA. 


. In an indictment for malicious mischief in injuring or destroying 
property, under section 4627 of the Code, it is sufficient to allege 
that property has been destroyed by defendant and to describe the 
property and name the owners of it. It is unnecessary to allege 
or prove the amount of damage or injury to the owner of the prop- 
erty. 

. If a man and his wife and tenant, to whom certain planted crops 
belonged, had leave tocultivate the land forming a part of the right 
of way of a railroad from the authorities of the road, and did so, © 
the crop was theirs; and if another, though acting under leave of 
the same authorities to open a road on the right of way, used it 
maliciously to destroy the crops, he would be guilty of malicious 
mischief; aliter, if he acted in good faith to open the road, and 
without malice or spite. 

(a.) There was sufficient evidence of malice in this case to sustain a 
verdict of guilty. 

(b.) There was no evidence showing legal authority from the county 
to open the road, nor that the defendant was an overseer of roads 
for the place where this road was opened ; if he were, he could not 
use his office to gratify malice and ill will toward others. 


March 18, 1884. 


Criminal Law. Malicious Mischief. Before Judge 
Branoam. Henry Superior Court. April Term, 1883. 


Reported in the decision. 


M. V. McKrssen; T. B. Casantss, by Harrison & 
PEEPLES, for plaintiff in error. 
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E. Womack, solicitor general, for the state. 






Jackson, Chief Justice. 







The defendant was indicted for maliciously destroying 
the crops of corn and wheat of certain persons named in the 
indictment, under section 4627 of the Code. Having been 
found guilty, he moved for a new trial; it was denied him, 
and he brought the case here for review by this court. 

Two grounds for the motion are insisted on here, the first 
and third, the second being abandoned. 

1. The first is that the indictment failed “to allege any 
damage or injury to the persons owning the crops defend- 
ant is charged with having maliciously destroyed,” and 
that the court erred in not quashing the same. The sec- 
tion, on which the solicitor general bases the accusation, is 
that “all other acts of wilful and malicious mischief, in 
H| the injuring or destroying any other public or private 
i property, not herein enumerated, shall be punished,” etc. 
This is a charge of wilfully and maliciously destroying 
_the corn and wheat crops owned by the persons named, 
| and is in the language of the section, and therefore suffi- 
| cient, under section 4628 of the Code, which enacts that it 

shall be sufficient if set out “in the terms and language of 

the Code, or so plainly that the nature of the offense 
charged may be easily understood by the jury.” This is 
both in the terms and language of the Code, and can be 
easily understood by any jury. It is neither necessary to 
set out nor to prove the amount of damage or injury. 
~ Much malicious mischief is done where damage to the 
persons injured is incapable of allegation and proof. It 
is certainly enough to say that property is destroyed, and 
to describe the property and name the owner or owners 
of it. 
2. The other ground is that the verdict is contrary to 
the evidence and the law of the case. 
The facts substantially are that there was bad feeling 
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between the defendant and prosecutor; that prosecutor 
had corn planted, as well as wheat sown, on lands of his 
own and his wife, including the right of way of the rail- 
road up to the road-bed; that prosecutor had conveyed 
the right of way, but his wife had not; that he claimed, and 
so testified, that he had leave of the railroad authorities 
to plant to the road-bed, and that the defendant on trial, 
and others also indicted, laid off a road within the right of 
way and plowed upthe crops so planted and sowed for a 
considerable distance along the railroad. The defendant 
contended that he had authority of law from the railroad 
authorities and the commissioners of roads in the county 
to open the road, and the evidence on the point whether 
he had it or not from the company, and whether the pros- 
ecutor had the right to cultivate the right of way or not, 
was conflicting. There was no legal authority from the 
county authorities to open the road in evidence. 

On thisstate of facts, the court instructed the jury to the 
effect that,if the prosecutor and his wife and tenant, to 
whom the crops belonged, had leave to cultivate the land 
by the railroad authorities, the crop was theirs, and if the 
defendant, though acting under leave of the same author- 
ities to open a road on the right of way, used it maliciously 
to destroy the crops, then he would be guilty; but if he 
acted in good faith, to open a road under that authority, 
and without malice or spite towards those who had the 
crops so planted, or either of them, then he would not be 
guilty. 

We think that this charge is as fair and favorable to the 
defendant as the facts warranted, and that there is suffi- 
cient evidence to sustain the verdict of guilty on the issue 
thereby submitted to the jury. 

There was no legal authority in evidence from the county 
for opening this road. The authority from the company 
was a note addressed by an official, probably the right 
man, to Smith e¢ a/., to open aroad, but to guard the rights 
of Glass, the prosecutor and owner of the crops; no no 
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tice was given to him, defendant had bad feeling towards 
him, and if e¢ al. embraced him, yet these facts are suffi- 
cient to authorize a verdict that he acted in malice. True, 
he claims to be an overseer of the road near there, but his 
authority did not extend to this place, so far as this record 
exhibits the facts; and if it did, he could not use it to grat- 
ify private malice and ill will towards others. 

Whilst, as others are indicted and may be tried for the 
same offense, we express no opinion upon what ought to 
be the verdict of the jury, yet we must follow inflexibly 
the well settled rule so often laid down, that, on issues of 
fact, the jury and presiding judge will not be controlled by 
this court where there is sufficient evidence to sustain 
their action, however that evidence may conflict with that 
on the other side. The credibility and weight of it are for 
the jury, and the judge who presides alone has the discre- 
tion in conflicts of the sort to grant or refuse a new trial. 
There is no abuse of that discretion in this case. 
Judgment affirmed. 


Hunter e al. vs. CoLquitt, governor. 


Where a prosecution in a state court is duly removed to the circuit 
court of the United States, and the jurisdiction of that court at- 
taches, the subsequent action of the state court in forfeiting the 
recognizance of the defendant for his non-appearance is coram non 
judice and void; but where the case was never duly removed, and 

it was dismissed from the United States court on the ground that 

that court had no jurisdiction of it, a forfeiture of the 
recognizance for non-appearance in the state court would be good. 

Before the jurisdiction of the state court will cease in such cases; 

the jurisdiction of the United States court must attach ; and where 

the jurisdiction of the latter court never attached, that of the 
former was never lost. 


February 19, 1834, 
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Before Judge Brown. Milton Superior Court. August 
Term, 1883. 


Reported in the decision. 


Tuomas L. Lewis; Georez Tuomas, for plaintiffs in 
error. 


GroreGk F. Goer, solicitor general, for defendant. 


BLANDFORD, Justice. 


Hunter was indicted in the superior court of Milton 
county for the offense of retailing spirituous liquors with- 
out license. He filed his petition with the clerk of the 
circuit court of the United States to remove said cause 
from the state court to that court. When the case was 
reached in that court, it was dismissed by the court, upon 
the ground that the circuit court of the United States had 
no jurisdiction of the case. After the case had been entered 
on the docket of the United States court, and before the 
dismissal of the same, the case was called in the state 
court, and Hunter not appearing, a forfeiture nisi was en- 
tered on his bond for appearance, which was duly served 
on Hunter and his sureties, and at the succeeding term of 
the state court, no cause being shown, a forfeiture absolute 
was entered on said bond. A writ of execution being issued 
on the latter judgment, and levied on the property of the 
sureties, they filed their affidavit of illegality, in which 
they claimed that the judgment absolute was null and 
void, because the state court had no jurisdiction to render 
the judgment by reason of the proceedings to remove the 
case to the United States court. The court below over- 
ruled the illegality, and defendant excepted, and assigns 
said ruling of the court below as error. 

The decision of the court below is most manifestly cor- 
rect. The attempt by the plaintiff in error to remove this 
case to the circuit court of the United States was an at- 
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tempt to perpetrate a fraud upon the jurisdiction of that 
court, and was an attempt to escape the punisment by the 
state court which he so well merited. 

If the United States court had had jurisdiction of the 
case of plaintiff in error, then there would be some ground 
to support the illegality, and the case of Davis ws. South 
Carolina, 107 U.S. (17 Otto), 597, would apply, but the 
present case falls far short of that case. It was there held. 
“where such a prosecutionis duly removed, the jurisdic- 
tion of the circuit court completely vests, and the subse- 
quent action of the state court forfeiting the recognizance 
of the defendant for his non-appearance there, is coram 
non judice and void.” The present case was never duly 
removed ; the jurisdiction of the circuit court never vested ; 
indeed, it was held by that court that it did not have juris- 
diction of the case. Before the jurisdiction of the state 
court will cease, under the law governing this kind of 
cases of removal, the jurisdiction of the United States 
court must attach, and as it never attached in this case, the 
state court never lost its jurisdiction for one moment, 
This whole transaction on the part of the plaintiff in error 
is quite transparent, and reflects no credit upon the parties 
thereto. 

Judgment affirmed. 


Boswortu vs. HiguToweEr. 


A motion for new trial was made during the term when the trial was 
had; an order was granted allowing the movant forty days within 
which to prepare a brief of the evidence, and directing that the 
motion be heard at a stated place and at a time more than forty 
days from the date of the order; at the specified time and place 
the movant failed to appear; the presiding judge heard the motion 
and refused the new trial: 

Held, that no motion to dismiss the motion for new trial having been 

made by the party excepting, and the papers being before the 

judge at the time and place designated for the hearing, there was 
no error in hearing and determining the same instead of dismiss- 
ing it, 

March <8, 184, 
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New Trial. Practice in Superior Court. Before Judge 
Srewart. Henry Superior Court. October Term, 1883. 


Hightower recovered a judgment against Bosworth at 
the October term, 1883, of Henry superior court. Defend- 
ant moved fora new trial. Two orders allowing time to 
perfect the motion for new trial appearin the record the 
first, dated October 22, 1883, allows forty days in which to 
perfect and file a brief of evidence, and that the motion 
be heard at Griffin on December 3, 1883, and if not heard 
then, “at such other day and place as the court may de- 
termine.” The otherorderis dated October 23, and allows 
forty days from the adjournment of the court to perfect 
the motion and brief of evidence and file the latter. A 
brief of evidence was agreed upon on November 24, and 
was approved and ordered filed December 3. 

The bill of exceptions recites that, upon the hearing, de- 
fendant was not present or represented that plaintiffs 
attorney moved to dismiss the motion for new trial for 
want of prosecution; that the court overruled this motion, 
heard the motion for new trial and overruled it. Defend- 
ant excepted, and assigned error because tne court heard 
the case in vacation; because the court should have dis- 
missed the motion for new trial, and not heard it in the 
absence of defendant and his counsel; and because the 
court overruled the motion for new trial. 


Haut & Hunt, for plaintiff in error. 
_E. J. Rea@an, for defendant. 
BLANDFORD, Justice. 


Defendant in error brought his action for words against 
plaintiff in error, and obtained a verdict and judgment. 
Bosworth moved for a new trial, which motion was made 
at the term when the verdict and judgment were rendered, 
to-wit, at the October term, 188%. The court granted an 
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order allowing movant forty days within which to prepare 
a brief of the evidence, and directed that said motion be 
heard before him on December 3, 1883, at the city of 
Griffin, which latter time was more than forty days from 
the time when said order was granted. On December 3, 
the presiding judge heard said motion and refused the 
new trial, the movant failing to appear. 

It is insisted here that the judge should have dismissed 
the motion for the non-appearance of movant, instead of 
hearing the motion and refusing the new trial, and this is 
the only error complained of. 

There was no motion made to dismiss the motion for 
new trial. The papers being before the judge at the time 
and place designated fer the hearing, he did right to hear 
and determine the motion, and the judgment is affirmed. 

Judgment affirmed. 


BEALL vs. SINQUEFIELD & CoMPANY. 


1, The judgment which the county court set aside upon an affidavit 
of illegality in this case was not void, because the judge rendering 
it was related in equal degree to both the parties litigant, especially 
when no objection was made at the hearing on this ground, and 
when the judgment had been acquiesced in for more than five 
years. 

(a.) Semble, that if the judgment were void, this did not ipso facto 
take the case out of court, and that an order sustaining the affida- 
vit of illegality, on the ground that the judgment was void, would 
have the effect of re-instating the parties to the position they held 
before the judgment was rendered, and the order sustaining the 
illegality should have so directed. 

(b.) There was no error in re-instating the case. 

(c.) This case differs from that in 57 Ga., 60. 

2. The distinction between a motion for new trial and a motion to re- 
instate a case is clear and obvious. 

April 8, 1884. 


Practice in Superior Court. Judgments. [Illegality. 
Nullities. Before Judge Carswetu. Jefferson County. 
At Chambers. September 7, 1883. 
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F. A. Sinquefield & Company brought two suits on 
promissory notes against Jesse R. Beall, and obtained judg- 
ments thereon in the county court of Jefferson county. 
The fi. fas. issued thereunder were levied, and Beall filed 
affidavits of illegality, on the ground that the judgments 
were void, because the county judge who rendered them 
was related in the fourth degree of consanguinity to 
both of the plaintiffs. This issue was tried by the suc- 
cessor of the judge who rendered the judgments. He sus- 
tained the illegalities and held the judgments void. Plain- 
tiffs then took out a rule msi against the defendant to 
show cause why the cases should not be re-instated and 
stand for trial. Defendants showed the following causes: 

(1.) The county court has no jurisdiction to re-instate a 
case, because a motion to re-instate being in the nature of 
a motion for a new trial, the superior courts only have 
urisdiction to hear and determine such motions. 

(2.) The motion comes too late, as nearly five years 
have elapsed since the first judgment was rendered in the 
case, and the suit stricken from the docket, and the subject- 
matter of the suit is barred by the statute of limitations. 

(3.) A motion to re-instate being an equitable proceed- 
ing,the plaintiff in such cases must be free from any fault or 
negligence on his part, and cannot take advantage of his 
own laches. The motion must be made within three years 
after the rendition of the judgment dismissing plaintiff's 
suit. 

(4.) More than six years having elapsed since the notes, 
which are the subject-matter of said suits, became due, 
they are now barred by the statute of limitations. 

The court re-instated the cases. Defendant applied for 
a writ of certiorari, which was refused, and he excepted.. 


J.J. WaiaHaM; Cain & Powamt, for plaintiff in error.. 


GamsBLe & Hunter, for defendants. 
v 735 
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Hatt, Justice. 


It is not apparent to us that there was error in the re- 
fusal of the judge of the superior court to sanction this 
certiorari. 

1. The judgment which the county court set aside, upon 
the defendant’s affidavit of illegality, was not a void judg- 
ment, because the judge rendering it was related in equal 
‘degree to both the parties litigant, as appears by admis- 
‘sion made in argument here, though differently stated in 
the petition for certiorari; especially is this so when it ap- 
pears that no objection was made at the hearing on this 
ground, and when the judgment had been acquiesced in for 
more than five years. Code, §205; 55 Ga., 282, 607. But 
if the judge of the county court committed error in sus- 
taining this affidavit of illegality, there was none in re- 
‘instating the ease on his docket; even if the judgment had 
been void, as he supposed, this did not, ipso facto, take the 
‘case out of court. We are inclined to the opinion that it 
had the effect, without more, of re-instating the parties to 
ithe position they held before the judgment was rendered, 
and the order sustaining the affidavit of illegality should 
have given this direction to the case, without the necessity 
of a motion upon the part of the plaintiff in f. fa. to re- 
instate his case on the docket. This would seem to follow 
from several decisions of this court bearing on the question. 
46 Ga., 396; 35 Jd.,173. The defendant in the fi. fa. has 
gotten more than he was entitled to under the law, and 
the plaintiffs less. Surely he should not be heard to com- 
plain of this. This case is the very opposite in its main 
features from that in 57 Ga.,60. There the judgment was 
set aside on the plaintiff's own motion; he had voluntarily 
taken and acquiesced in it for more than ten years, when 
all the witnesses to the transaction might have been dead, 
and his opponent, by reason of this long lapse of time, 
might have been subjected to great disadvantage in setting 
up his defence, if indeed it might not have been impossi- 
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ble to do so effectually. To have suffered him to take ad- 
vantage of such gross laches would have been both in- 
equitable and unjust; it would have been holding out 
inducements to delay and negligence in the prosecution 
of rights, in direct contravention of the settled policy of 
the law. 

2. This is not a motion for a new trial, nor its equiva- 
lent; the distinction between that proceeding and a mo- 
tion to re-instate is clear and obvious. 30 Ga., 191; 42 
Id., 435 (1 head-note) ; 55 Zd., 521. 

Judgment affirmed. 


Tue Etowau, Etc., Mrntna Company vs. PARKER, executor. 


1. Deeds which designated no specified interest in lands, and which 
did not describe them so that they could be located, were void for 
uncertainty. In order to be available as color of title, it was nec- 
essary to show that they had some connection with the premises 
in dispute. None was shown in this case. 

. There is nothing in the evidence to found prescription upon, and 
the verdict could not have been otherwise than it was. 


March 4, 1884. 


Deeds. Title. Prescription. Before Judge Estes. 
Gwinnett Superior Court. October Term, 1883. 


Reported in the decision. 


W. P. Price; R. H. Baker, for plaintiff in error. 
H. H. Perry, for defendant. 


Hat, Justice. 


The lessors of the plaintiff exhibited on the trial a per- 
fect claim of title from the state to themselves. The de- 
fendant company relied upon what it contended was color 
of title under which it claimed to have held adverse pos- 
session of the premises, to-wit, lot No. 387, 12th district, 
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and 1st section, Lumpkin county, for seven years previous 
to the commencement of the plaintiff's suit. 

The first muniment of title introduced by it was a deed 

. executed on the 6th day of March, 1860, by one Hezekiah 
Kelly to R.S. Denny and A. M. Eastman, to the entire 
mineral interest in said lot and the two adjoining lots, Nos. 
384 and 388, a deed bearing date the 5th day of Febru- 
ary, 1878, from Denny to D. E. Somes, whereby he con- 
veyed to him an undivided half of all the mineral inter- 
est of these three lots. Also a deed bearing the same date 
from Eastman to the same party conveying the other half 
of the mineral interest in said lots; and a deed from Somes 
to Silas L. Loomis, dated 6th February, 1863, for one un- 
divided third of the mineral interest in said lots. The 
defendant then offered in evidence two other deeds, each 
of which bore date April 15, 1868, one being made to it 
by Somes and the other by Loomis, and each conveying all 
the interest of the respective grantors in and to the min- 
eral interest| of lots numbers 384, 387 and 388. These 
deeds were objected to, because they did not designate 
with certainty what was the interest purporting to be con- 
veyed thereby, nor describe the lands so that they could 
ve identified; the objection was sustained and the evidence 
rejected. 

It was proved by a witness that lots 384, 387 and 388 
were contiguous and formed one body of land; that there 
was a cabin on one of them in 1858; the witness uses the 
definite article as to the lot, but does not certainly state 
which it was, and probably referred to the entire body of 
land; but whichever it was, it was continuously occupied 
until 1863, when its occupancy seems to have been aban- 
doned; that in 1868, a miner’s cabin was built on 388 by 
the superintendent of the Etowah and Battle Branch Hy- 
draulic Hose Mining Company, which has been since con- 
tinuously occupied by the company or its tenants, except 
for short intervals, not exceeding six months at any one 
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time. Since that time, mining had been done every year 
on lot 388, but none on 387, the lot in dispute. 

The plaintiff had a verdict, and the defendant moved for-a 
new trial, which being refused, it prosecuted this writ of 
error. It is conceded that plaintiff in error never had ac- 
tual possession of lot 387, never enclosed it, or got min- 
erals from it, and made no use of it in its mining opera- 
tions, though it claims to derive its title from Kelly. The 
only grounds of the motion were that the verdict was con- 
trary to law and evidence, and that there was error in rul- 
ing out the above named deeds. 

It needs no argument to show that deeds which desig- 
nated no specified interest in the lands, and which did not 
describe them so that they could be located, were void for 
uncertainty. In order to be available as color of title, it 
was necessary to show that they had some connection with 
the premisesin dipute; the defendant shows no possession 
under any deed from a party who had ever been in pos- 
session of this lot. Kelly, who conveyed to Denny and 
Eastman, had no possession of it, and it was not shown 
how or when, or from whom, he derived his title. Admitting 
that Jordan lived on itin 1858; that after he abandoned it, it 
was occupied by Rutherford and Adeline Beck until 1863, 
it is not shown that either of them occupied it as Kelly’s 
tenants or by his permission, or that their possession was 
in any way subordinate to his claim, or that he derived 
his title from them. The present defendant shows no title 
from Kelly’s feoffees to either this or the adjoining lots, and 
neither of these feoffees of his pretend to have had posses- 
sion of either of them, of any character whatever. There 
is nothing in the evidence to found prescription upon, and 
the verdict could not have been other than it was. Code, 
§§2679, 2680, 2681, 2683, and citations under each. 

Judgment affirmed. 
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Brooks, ordinary, vs. McEAcuEery. 


The court of ordinary has original and exclusive jurisdiction over the 
subject of escheats. The ordinary is not ex-officio the escheator ; 
but upon inquisition in that court, the administrator is converted 
into the escheator, and is accountable in that character to the 
party entitled. 


March 4, 1884. 


Administrators and Executors. Escheats. Before Judge 
Wiis. Muscogee Superior Court. November Term, 
1883. 


Reported in the decision. 


Tuomas W. Gries, solicitor general; Porter IneraM, 
for plaintiff in error. 


Prasopy & Brannon, for defendant. 
Hatt, Justice. 


This was a bill in equity, exhibited by the ordinary of 
Muscogee county, against the administrator of Sarah Clark, 


who died in that county intestate. The object of the bill 
was to escheat the estate of the deceased. The complain- 


ant claimed that he, as ordinary, was the escheator of said 
county. Various prayers were made for instructions how 
to proceed in the matter of escheating, together with others, 
for an account, etc. The bill did not show any dereliction 
of duty upon the part of the administrator, or that 
no steps had been taken to escheat the estate in his hands, 
or that he was improperly refusing to wind it up and pay 
it out to the party entitled under the law. The bill was 
demurred to for want of equity, and because there was a 
plain and adequate remedy at law to accomplish the ob- 
ject sought. The demurrer was sustained, and the bill 
dismissed, and complainant brought the case here by writ 
of error. 
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A court of equity has no jurisdiction over the subject ; 
that jurisdiction is in the court of ordinary by express leg- 
islative enactment; the jurisdiction is original and exclu- 
sive. A court of equity might, as well as the court of 
ordinary, bring the administrator to an account, when ap- 
plied to by an heir or distributee. There are none such 
here, and no escheat has been found in accordance with 
law. The ordinary is not ex-officio the escheator. Upon 
inquisition found in the court over which he presides, the 
administrator is converted into the escheator, and is ac- 
countable in that character to the party entitled. Code, 
§§2671, 2677, and citations thereunder, together with those 
in general note at end of chapter. 
Judgment affirmed. 


BLACKWELL vs. AIKEN, guardian. 


. Pleadings are to be taken most strongly against the pleader, and 
verdicts are to have a reasonable intendment and construction, so 
as not to be avoided unless from necessity. All of the pleadings 
not being before this court, it cannot be decided that the verdict is 
so vague and uncertain that it cannot, by proper intendment and 
construction, be rendered precise and certain. 

. The affidavit of illegality to the levy in this case fails to show that 
the land thus levied on is included in the two hundred acres ex- 
empted as a homestead, and a part of which was found subject to 
the execution. 

. The admission that the judgment was for the purchase money of the 
land levied on was fatal to this affidavit of illegality ; and this ad- 
mission having been made for the purpose of determining the 
question on demurrer, thereby became to that extent a part of the 
record. i} 

. Whether affidavit of illegatity is an appropriate remedy to attack 
and set aside the verdict and judgment of which it complains. 
Quezre? 

-) It is inequitable for the defendant to keep the land and not pay 
the purchase money. 
April 8, 1884. 


Pleadings. Presumption. Judgment. Practice in Su- 
perior Court. Before Judge Lawson. Jasper Superior 
Court. October Term, 1883. 
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Reported in the decision. 
Kry & Preston; J. H. Lumpkin, for plaintiff in error. 


G. T. & C. L. Bartuert, for defendant. 


Hatt, Justice. 


The plaintiff caused a fi. fa., issuing from and return- 
able to Jasper superior court, to be levied by the sheriff 
‘of Morgan county, on “one hundred acres of land, more 
or less,” as the property of defendant. The land was des- 
cribed as lying in Morgan county, and known as the north. 
east side of the Howard lot, bounded on the north by J. M. 
Shy, on the east by Sarah Aiken and P. H. Aiken, on the 
south by Sarah Aiken, and on the west by S. S. Blackwell. 
This levy was made the 29th of May, 1882, and written 
notice given to the tenant in possession. On the 10th day 
of June, 1882, defendant filed an affidavit of illegality to 
the execution upon the grounds following: 

(1.) Because the levy is defective and illegal, in that it 
does not follow the description of the property supposed to 
be found subject to said fi. fa. by the jury, nor the descrip- 
tion given in the judgment. 

(2.) Because the sheriff by his levy describes one hun- 
dred acres of land, more or less, lying in Morgan county, 
and known as the northeast side of the Howard lot, which 
levy is illegal, because the issue upon which the verdict of 
the jury was rendered, which authorized the sheriff to proceed 
against any of the lands of defendant, was formed upon the 
following state of facts: Plaintiff had her fi. fa. levied on the 
homestead lands of defendant, consisting of 208 acres, hav- 
ing first filed her affidavit, as required by statute, that said 
homestead was not exempt as against this debt, but sub- 
ject to the payment thereof. Defendant, after the levy 
was made, filed a counter-affidavit denying that said home- 
stead was subject to said debt. The 7. fa., together with 
the levy thereon, the affidavit of plaintiff and the counter- 
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affidavit, were returned to the court. The issue thus formed 
thereon was tried by a jury, and the verdict returned 
found “the one hundred acres of land purchased of the 
plaintiff, as administrator,” subject to said fi. fa.; that the 
verdict fails to identify the land, and is vague and uncer- 
tain; that the entire tract was held by plaintiff’s husband, 
while in life, and Patterson Aiken, under a joint deed, and 
the plaintiff, after the death of her husband, and the said 
Patterson continued to hold the same as tenants in com- 
mon; that it was never partitioned or divided between 
them; that defendant purchased the undivided moiety of 
the same from each of them, and thus became the owner of 
the entire tract, and that there is “no one hundred acres as 
found by the jury, purchased from Mrs. Sarah Aiken, ad- 
ministrator,” and that, on account of the vague and uncer- 
tain character of this verdict and the judgment founded 
thereon, “ the plaintiff cannot now lawfully proceed against 
any of defendant’s land.” 

To this affidavit plaintiff's counsel demurred for want of 
certainty and as insufficient in law to arrest the levy first 
mentioned. Pending argument on the demurrer, it was 
admitted by counsel for both parties that the execution 
was proceeding for the purchase money of the land, as we 
must infer, which had been levied on. The court sustained 
the demurrer, dismissed the affidavit of illegality, and 
ordered the fi. fa. to proceed. To this decision the affiant 
excepted, and assigns error thereon. The fi. fa. levied 
issued from an ordinary common'‘law judgment. The affi- 
davit of plaintiff set forth that the judgment upon which it 
was founded was one from which defendant’s homestead was 
not exempt, the debt being for part of the purchase money 
due for said homestead, but did not state that there was 
no property except the homestead on which to levy. Code,. 
§2028. Upon filing this affidavit, the execution was levied 
upon 2024 acres, more or less, upon which defendant 
then resided, etc. The counter-affidavit nowhere appears, 
either in the record or bill of exceptions, so that it is im- 
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possible for this court, as it was for the superior court, to 
determine what was the precise issue presented and found 
by the jury. 

1. It is a well settled rule that pleadings are to be taken 
most strongly against the pleader; nor is there less doubt 
that verdicts are to have a reasonable intendment as well 
as construction, so as not to be avoided unless from neces- 
sity. Code, §3561, and decisions of this court cited there- 
under. It was recently held by this court that these re- 
quirements should be more rigidly applied to final than to 
other process, because by this proceeding the enforcement 
of the judgment is arrested. It would be going quite too 
far, in the absence of pleadings, to hold that this verdict is 
so vague and uncertain that it cannot, by proper intend- 
ment and the benignant construction enjoined by this law, 
be rendered precise and certain. 

2. The affidavit of illegality to the levy in question fails 
to show that the land thus levied on is included in the 
two hundred acres, upon which the homestead is laid, and 
a part of which was found subject to the execution by the 
verdict found upon the issue formed to ascertain this fact. 

3. The admission that the purchase money of the land 
levied on is still due, and that the judgment of the plain- 
tiff is for the same, is fatal to this affidavit of illegality. 
Code, §2002. This admission was made for the purpose of 
determining the question upon demurrer, and thereby, to 
that extent, became, as it was intended, a part of the 
record. 

4. We are of opinion that the main purpose of this affi- 
davit is to attack and set aside the verdict and judgment 
of which it complains, and are by no means satisfied that 
such a proceeding is the appropriate remedy to effect that 
object. There are other remedies to reach that end of less 
doubtful propriety, and which would afford protection to 
all parties concerned. These need not be more par- 
ticularly specified, as they will readily suggest themselves 
to counsel for the defendant. One thing is certain, the de- 
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fendant should pay for or relinquish this land; it is inequi- 
table and contrary to law to allow him to keep both the 
plaintiff's money and the land he purchased from her. Let 
him pay the debt or surrender the premises. One or the 
other he can and should do. It is time this contention 
should cease. There are so many indications disclosed 
by this record of a purpose to evade a just obligation, that, 
if damages had been asked, we are inclined to think they 
should have been awarded. 
Judgment affirmed. 


Brown vs. CoLquitt, governor. 


. Where to a scire facias to forfeit a criminal recognizance a plea 
was filed by the surety, to the effect that he signed the bond when 
there was no obligee or penalty stated therein, and that the name 
of the obligee and amount of the bond had since been inserted, in 
his absence, such plea was not a general plea of non est factum, 
but a special plea; and the onws of sustaining it was on the de- 
fendant. 

. Where several criminal recognizances were to be given, and the 
same surety agreed to sign all of them, and did so, some of them 
being filled out at the time, and some of them having the name of 
the obligee and the amount blank, and the surety instructed the 
sheriff to fill such blanks, knowing the amount and the obligee, 
and thereupon left, and the blanks were filled accordingly, the 
bond was not invalid, but was binding on the surety. 

(a.) The ruling in 14 Ga., 173, will not be extended beyond case there 
determined. 


March 4, 1884, 


Principal and Surety. Bonds. Contracts. Principal 
-and Agent. Before Judge Hurcuins. Walton Superior 
Court. August Term, 1883. 


Reported in the decision. 


‘evew James F. Rogers; Ray & Watxer, by J. H. Lumpkin, 
<9 for plaintiff in error, cited, Code, §§2851, 3831, 3454; 14 
~=3 Ga., 173; 1 Whart. Ev., §633; 1 Dan. Neg. Inst., 154; 


sel 
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30 Ga., 278; 55 Id., 45, 47; 23 Grat., 600; 41 Cal., 85; 
6 Allen, 305; 10 Am. R., 268; 13 Am. Dec., 629. 


A. L. Mircuett, solicitor general, by Harrison & Per- 
pLEs, for defendant, 14 Ga., 173, and citations; 1 Mees, & 
W., 464. ; 


BLANDFORD, Justice. 


This was a scire facias to forfeit a criminal bond upon 
which plaintiff in error was surety. He answered that he 
signed this bond when there was no obligee or penalty set 
forth; that the name of the obligee and the amount of the 
penalty were inserted therein in his absence. The facts 
shown were that the sheriff had arrested one Ball, upon 
six warrants, issued upon six bills of indictment; that plain 
tiff in error agreed to become his bail; that the sheriff had 
filled out several bonds, which he had signed ; that plaintiff 
in error signed the sixth bond and instructed the sheriff to 
insert the name of the obligee and the penalty of fifty 
dollars, both of which he well knew, and left before the 
. last bond had been filled out. 

The court instructed the jury that, under this plea or an- 
swer, respondent must make out his case; and further, 
that, the facts being true, the respondent was liable. These 
rulings are excepted to by respondert, and error is as- 
signed here thereon. 

1. The first error assigned is that the court erred in ruling 
that, under this answer of respondent, the onws was not 
changed, but that it was incumbent on defendant to sus- 
tain his answer. This was aspecial defence. Thesigning 
of the bond is admitted; but respondent insists that he is 
not bound thereby, for and on account of certain reasons 
which he sets forth. This is not a general plea of non est 
factum, but special; in such a case, the respondent is bound 
to sustain his plea by proofs. So the court did not err as 
complained of in this ground; and this could make no dif- 
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ference, as the proofs went to the jury and plaintiff in error 
sustained no harm from this ruling. 

2. The next question is graver, and is environed with 
greater difficulties, which is, where a bond has been signed 
in blank, with the obligee’s name and penalty not inserted, 
and the obligor directs an officer, who is authorized to take 
such bond, to insert the name of the obligee and penalty 
in such bond, in his absence, and this is done, such obligee’s 
name and the amount of the penalty in the bond being 
known to the obligor when these instructions are given, 
and the instructions being in parol and not in writing, is 
such a bond void, or is it binding on the obligor? 

In the caseof /ngram vs. Little, 14 Ga., 173, it was deci- 
ded by this court that a deed, with the grantor’s name 
signed, and sealed and duly executed, without the grantee’s 
name and the consideration being inserted therein, which 
was delivered to a third person in this condition, with in- 
struction to find a purchaser for the land mentioned, and 
such person was authorized to insert in said deed the 
name of the purchaser as grantee, also the consid- 
eration of the purchase, and when such third person 
had found afterwards a purchaser, in the absence of the 
grantor, he inserted the name of the purchaser as grantee 
in this deed, as well as the consideration of the pur- 
chase money,—that this deed was inoperative to pass 
title to the land mentioned therein, inasmuch as the per- 
son who inserted the grantee’s name and the consideration 
in said deed, had no authority under seal to do so. Many 
English and American cases are referred to by the judge 
who delivered that opinion, and while he admits that the 
weight of authority in America is against the decision, 
yet he insists that the weight of authority in England sus- 
tains the views he presents in that opinion; but it is quite 
probable that the learned judge who delivered that opin- 
ion had not seen the decision in the case, Eagleton vs. Gut- 
teridge, 11 Mees. & Wel., 464 (Exchequer R.) 

The case of Ingram vs. Little is not.to be extended be: 
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yond the facts therein stated; it is, to say the least of it, 
doubtful. The case at bar is clearly distinguishable from 
that case. Here the sheriff was in the act of filling the 
bond, he had filled up the bonds, which had been signed 
by respondent, and when he came to fill up the sixth bond, 
respondent signed the same, saying he was in a hurry to 
leave; he knew who the obligee was and the amount of 
the penalty ; when he had signed and sealed the paper, he 
told the sheriff to fill it out, and left. In the case cited, 
the deed was signed, sealed and delivered to a person 
who was to find a purchaser for the land, and then to insert 
the name of the grantee and the consideration in the deed, 
which was blank; the name of the grantee was unknown 
to the grantor, as well as the amount of the consideration 
when he gave the v2rbal instructions about filling the 
deed. 

A deed may be signed, sealed and delivered by a person 
under instructions by parol, if the grantor be present at 
the time, and it will be good to pass title, because the law 
considers, under such circumstances, the act of the agent 
to be the act of the principal; it is done at his instance 
and under his directions, it is his act. Why an act done 
by an agent under the direction and by the instruction of 
a person who is not present, when he is not present, is not 
the act of such person so directing the act to be done, it is 
not easy to perceive ; it is as much his act in the one case 
as the other. Again, a bond in blank, signed and sealed 
by a person, and delivered to another with instructions to 
fill up the blank in a particular way known at the time to 
the obligor, is equivalent to a warrant of attorney instruct- 
ing such person to do that particular act. In the particu- 
lar case here being considered, the act of the obligor in 
signing the bond and directing the sheriff to fill it up in 
a particular way, and his leaving, under the facts shown 
in the record, is equivalent to his being present when the 
bond was filled out. This being a bond payable to the 
governor of this state for the forthcoming of a person to 


Pere 
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answer a criminal charge, the plaintiff in error is estopped 
from denying this bond to be his deed. Under the facts of 
this case, to allow his plea would be to allow him to per- 
petrate a fraud on the public. And it follows, if we are 
right in our conclusions, the judgment of the court below 
must be afiirmed. 

Judgment affirmed. 


BoswEL. vs. Coieuitr, governor; Brvrys vs. McDANIEt, 
governor. 


Where a criminal recognizance has been forfeited, and a scire facias 
has issued, the securities on the bond have until the state case 
against the principal is called at the next term, to produce his body 
to answer to the charge against him. Toenter the scire facias on 
another docket, call it and enter a judgment against the sureties be- 
fore the call of the criminal case, is illegal. 


March 4, 1884, 


Criminal Law. Bonds. Contracts. Principal and 
Surety. Before Judge Wits. Harris Superior Court. 
October Term, 1883. Taylor Superior Court. October 
Adjourned Term, 1883. 


Reported in the decision. 
Cary J. THornton, for plaintiff in error. 


Txos. W. Griss, solicitor general. by W. A. Lrrtte, for 
defendants. 


Jackson, Chief Justice. 


The question involved in these two cases is, whether the 
bail for defendants’ appearance to answer a criminal charge 
has, at the term after sctre facias has issued against him, 
until the state case against his prinicipal is called, to produce 
the body of that principal to answer the charge against 
him, or may the bond be forfeited at an earlier day of the 
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court, when the sere facias is called on another docket? 

It seems that the practice in the Chattahoochee circuit 
of late years has been to place the scire facias in such 
cases on the civil docket, and when that docket is called, 
the forfeiture of the bond is made final by judgment of the 
court, though the bail produce his principal when the case 
on the criminal docket is called for trial, and though the 
defendant be then actually tried, and, as in one of the cases 
at bar, on the trial, is acquitted of the crime. 

We think that this practice is erroneous. The object of 
the law is to bring the defendant to trial, and his surety 
should be encouraged to produce him to answer at the sec- 
ond term, if the defendant fail to appear at the first. Hence 
the law allows no final judgment to go against the surety 
until the second term. At that term, he is to show cause 
why his bond to see that the defendant be in court 
should not be forfeited ; and when, for cause, he shows the 
defendant in the court, ready to answer, at the second term, 
when the case against the defendant is called for trial, with- 
out any delay, it is good cause for non-forfeiture of the re- 
cognizance; indeed, the most powerful and conclusive 
reason why the bond should not be forfeited. 

Of course, the cost of the scire facias must be paid by the 
surety, if the prisoner does not, because the default of the 
prisoner in not appearing at the first term caused the issue 
of the writ. : 

We believe that this has been the general practice in 
the state; if not, it ought to be, for it is the reason and 
spirit of the law, and, as we think, the policy of the state. 
It insures the trial, or tends to insure it, because the bail, 
rathe? than pay the penalty in the bond, will strive to pro- 
duce the criminal at the second term, and if he be not 
there on the first day, he will run him down in time for his 
trial when the criminal docket is called. The object of 
the law is to try the defendant, and punish him if guilty, 
not to put money in the coffers of the state or the pockets 
of her officers by forfeiting bonds one day before the crim- 














FEBRUARY TERM, 1884. 


Boswell vs. Colquitt. governor; Bivins vs. McD-niel, governor. 


inal docket is called, though on the very next the surety, 
in order to save himself, has run down the principal and 
brought him to trial. 

Authority in this court is not wanting to show that such 
has been the current of its opinion for many years. 

In the 17 Ga., p. 88, the surety on a bond to produce 
the body of a principal on a ca. sa. to take the honest 
debtor’s oath, when imprisonment for debt was constitu- 
tional and legal in this state, was allowed until the jury 
was discharged to bring his principal into court; and this 
court. then Judge Benning, a very eminent member of the 
Chattahoochee bar for a long time, delivering the opinion, 
reversed the judgment of the court below, which had for- 
feited the bond. 

In the 45 G@a., p. 10, on a scire facias like these, to show 
cause at the second term why final judgment should not 
be taken against the surety, it was ruled that he should be 
allowed until the call of the case on the criminal docket 
toshow cause, by producing then the body of his principal. 
The principle ruled in that case covers these. The court 
say : “ The object of the bond is to secure the attendance 
of the principal, not to raise money for the state,” and also, 
“if he does not appear at the first term, his sureties are 
then called on by scire facias to produce him at the sec- 
ond. If they doso at any time before the case is regularly 
reached in its order on the criminal docket, no final judg- 
ment can be entered.” And the case in 17 Ga., p. 88, su- 
pra, is cited as covering that. 

The judgment below was reversed, and the final judg- 
ment, which had been rendered when the scire facias on 
the motion docket was called, was set aside. 

The case in 51 Ga..171 is on the same general line, 
and other indications of opinion may be found in other 
reports o+ the decisions of this court. The case, however, 
in the 45th, supra, covers these, and it is unnecessary to 
reason further, or to cite more. 

See Code, §§4702, 4703, 4746. The last citation contains 
v 72-4 
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these words: “After forfeiture, and before final judg- 
ment, the bail may, at any time, surrender their principal 
upon payment of all costs.” 

The judgment must be reversed, and upon payment of 
costs accrued on the scire facias, the court below is directed 
to vacate the judgment of forfeiture in each case. 

Judgment reversed. 


CHENEY et al. vs. CHENEY. 


1. Where objections were filed to the return of commissioners ap- 
pointed to set aside a year’s support for a widow and minor chil- 
dren, and the case was carried by appeal to the superior court, the 
applicant stood in the place of the plaintiff in an ordinary case 
and, where both parties introduced evidence, was entitled to open 
and conclude. 

. The amount to be allowed for a year’s support is to be estimated 

according to the circumstaces and standing of the family previous 
to the death of its head, keeping in view the solvency of the estate. 
In order to show the circumstances and standing of the decedent’s 
family, and to regulate the amount and character of the year’s sup- 
port which should be found for them (the estate being amply sol- 
vent), it was admissible to show the amount of the outlay made 
by the decedent in the maintenance and education of his adult 
children, the gifts made to them upon attaining their majority, 
and the advances made to some of them, for which they were not 
required to account. 
.) It is the duty of a father to provide for the maintenance, protec- 
tion and education of his minor children. When he dies, the 
authorities of the state take his place in this respect, and will do 
what is deemed consistent with the honor and reputation of his 
family. Therefore, evidence of the cost and expense of keeping 
the minors at school and college was admissible, on the question 
of fixing the amount of year’s support to be allowed from an amply 
solvent estate; and it was error to hold that this was not an ele- 
ment which went to make up the amount to be set apart, and that 
the facts could be considered by the jury only to determine the 
circumstances and standing of the family, but no further. 

(b.) This court has always regarded favorably claims for year’s sup- 
port of a family. 


March 18, 1884. 





FEBRUARY TERM, 1884. 67 


Cheney e? al. vs. Cheney. 


Practice in Superior Court. Parent and Child. Public 
Policy. Evidence. Before Judge Farin. Chattooga Su- 
perior Court. September Term, 1883. 


A widow applied for a year’s support on behalf of her- 
self and her minor children. Objections were filed by 
one of the administrators, who was also a distributee. 
From the decision of the ordinary an appeal was taken. 
The evidence showed that the estate was worth between 
$250,000 and $300,000; that there were thirteen children, 
four of whom were issue by a former marriage; that all of 
them had attained their majority, except four, who were 
aged respectively 18, 16, 14 and 10 years; that the de- 
ceased had lived liberally, though not extravagantly; that 
some of the minors were absent attending school and col- 
lege at the time of his death; and that the widow was in 
feeble health, produced by close confinement and attention 
to decedent. An allowance was made by the ordinary of 
certain personal property, certain household and kitchen 
furniture, and $5,000 in cash. On appeal to the superior 
court, the verdict of the jury reduced the money allowance 
to $2,500. The applicants moved for a new trial, which 
was refused, and they excepted. The principal errors 
alleged were, that the court gave the opening and conclu- 
sion to the objector, instead of to the applicants; that he 
refused to allow them to show the amount of the outlay 
made by the intestate, in the maintenance and education 
of adult children, gifts made to them upon attaining their 
majority, and advancements made to some of them, for 
which they were not required to account. This was offered 
for the purpose of showing the jury the circumstances and 
standing of the intestate’s family, and to regulate the 
amount and character of the year’s support which should 
be found for them. The court also refused to admit testi- 
mony as to the cost and expense of keeping the minors at 
school and college, holding that the year’s support and 
maintenance did notinclude education, and that such facts 
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could be considered by the jury only to determine the cir- 
cumstances and standing of the family, but no further ; that 
it was not an element that went to make up the amount 
set apart for a year’s support ; and charged that the jury 
could not consider the matter of education in estimating 
the amount thereof. 


Hamitton Yancey; W. M. Henry, for plaintiffs in error. 


Joun W. Manppox, for defendant. 


Hatt, Justice. 


This was an application, in behalf of a widow and four 
minor children, for a year’s support out of the estate of 
the deceased husband and father. Objections were filed 
by one of the distributees, who was also one of the ad- 
ministrators, to the provision returned by the commission- 
ers appointed to set it apart. These objections were over- 


ruled by the ordinary, an appeal was taken by the objector, 
and the case was heard on this appeal, and the provision 
reduced by the verdict of the jury. The applicants moved 
for a new trial, which was refused, and they brought the 
-case to this court. The estate out of which this allowance 
was made was large, being worth between $250,000 and 
$300,000, and was not incumbered by debt or otherwise. 
There were thirteen children, four by a former marriage 
and nine by the applicant, all of whom, except four, had 
attained their majority and were settled in life; these 
minors were aged respectively 18, 16, 14 and 10 years. 
Two of the administrators not only consented to the amount 
allowed for the year’s support, but filed a written protest 
ito the objections made by their co-administrator. The 
allowance consisted of certain personal property, together 
with the household and kitchen furniture and five thous- 
and dollars in cash. There was evidence that all the 
grown children had been well educated by the father; that 
a portion of these minors were from home when he died, 
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attending college and schools; that the widow was in feeble 
health, produced by close, confining and devoted attention 
to her husband during the protracted sickness, which ter- 
minated in his death, and that the family physician had 
advised a visit to and sojourn in Florida for her restoration. 
The deceased in his lifetime seem; to have been much given 
to hospitality. It appears that he entertained a great deal 
of company, and lived generously, though not extravagant- 
ly; that while he avoided profusion and excess, he was 
neither close nor parsimonious; his economy was liberal, 
discriminating and wise. The sole objection to this allow- 
ance to the family was its excess and extravagance. 

1. The applicants for the year’s support claimed the 
right to open and conclude the case to the jury; this was 
refused by the court, and the objector was allowed, over 
their protest, this privilege. In this we think there was 
error. Wecan see no difference in this and any other 
case where both parties introduce evidence; these appli- 
cants were the plaintiffs; the objector was the defendant. 
The object of the proceeding was to recover the portion of 
the estate in the hands of the administrators, to which the 
movants claimed they were entitled. They were certainly 
entitled to lay the particulars of their demand before the 
court prior to the consideration of objections thereto; in- 
deed, this was necessary to an intelligible understanding 
of the answer to their claim, and to this effect have been 
numerous decisions of this court. 9 Ga., 199, 206; Jb., 
359, 363; 24 /d., 211,215; 38 Jd., 235,239; 47 Zd., 612; 
52 Jd., 169; 65 Zd., 727; Guess et al. vs. Stone Mountain 
Granite, etc., Co., 72 Ga., 320. 

2. The various grounds of the motion for a new trial 
allege error because of the refusal of the court to allow 
plaintiffs to show the amount of the outlay made by the 
intestate in the maintenance and education of his adult 
children, the gifts made to them upon attaining their ma- 
jority and the advances made to some of them, for which 
they were not required to account. This testimony was 
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offered for the avowed purpose of informing the jury as to 
the circumstances and standing of the intestate’s family, 
and to regulate the amount and character of the year’s 
support which should be found by them. The court also 
refused to permit applicant to make proof of the cost and 
expense of keeping the minors at school and college, hold- 
ing that a year’s support and maintenance did not include 
education, and that the fact could be considered by the 
jury only to determine the circumstances and standing of 
the family, but no further; that it was not an element that 
went to make up the amount to be set apart for their 
year’s support ; and he in charging the jury on that ques- 
tion that the matter of the education of the children could 
not be considered by them in estimating the amount to be 
allowed as a year’s support. 

We think the allowance was too much restricted by 
these several rulings. The wise and liberal policy of our 
legislation certainly designed to include in the year’s sup- 
port something more than a bare subsistence, with clothes 
and shelter, and perhaps the means of locomotion for the 
family. This estimate is to be made according to the cir- 
cumstances and standing of the family previous to the 
death of its head, and in making it the solvency of the 
estate is to be keptin view. Code, §2571. Now here was 
a family who had always lived in affluence; the estate out 
of which they sought this support was ample; the net an- 
nual income from it probably reached more than $15,000; 
about one-third of this was set apart; these minors should 
have been equalized as to advantages with their elder 
brothers and sisters, all of whom had been educated and 
maintained as became the circumstances and social stand- 
ingof their ancestor. The law, in explicit terms, declares 
it the duty of the father to provide for the maintenance, 
protection and education of his minor children. Code, 
§1792. This is indeed taught us in the horn books of the 
law. The duty is not confined to the life of the parent 
and husband, but when he has passed away, the authori- 
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ties of the state take his place, and will do what is deemed 
consistent with the honor and reputation of his family. 
When, from any cause, an estate, which is free from debt, is 
to be kept together longer than a year, support may be 
set apart to the widow and minors for each year, it is so 
kept together. Code, §2572. The testimony offered and 
rejected was pertinent, and should have been admitted ; it 
threw light upon the very question made by this applica- 
tion and the objections filed thereto. 

This court has always regarded such claims favorably, as 
will clearly appear from the following cases, to which 
many others. if necessary, might be added: 10 Ga., 37; 23 
Id.,235 237 55 Ld., 361; 44 /d., 316; 61 Zd., 218, 221; 
64 Jd., 208, 221. 

In the case of Lang et al., enecutor, vs. Hopkins, 10 Ga., 
37, the sickness of the minor daughter, who, with widow, 
composed the entire family, and the necessity of travel 
to restore her health, were deemed sufficient reasons 
for allowing $6,000, half the annual income of the 
estate as a year’s support. Here the court rejected 
testimony offered to show the amount it would cost to fur- 
nish similar means, under like circumstances, to build up 
the shattered constitution of this venerable widow, whose 
ill health resulted from her tender and constant ministra- 
tions to her husband during his long illness. Upon what 
ground this evidence was rejected, we are at a loss to un- 
derstand. 

We express no opinion as to what should have been the 
finding of the jury in this case, had it been fairly submit- 
ted to them. Since it must go back for another hearing, 
it would be improper to doso. All that we decide is, that 
important rights have been withheld from the plaintiffs in 
error in ordering the conduct of the trial, in the rejection 
of pertinent and legal testimony, and in improper instruc- 
tions given to the jury. 

Judgment reversed. 
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DoyaL vs. THE STATE OF GEORGIA.* 


1. After the trial of a cause by the jury and the return of a verdict of 
guilty, and the refusal of a new trial by the circuit court, and the 
affirmance of that judgment by this court, the grounds of the sec- 
ond motion for a new trial will be scrutinized closely, and must be 
laid in the very foundations of the purity ofjury trial, to authorize 
the grant of such an application. 

. The scrutiny will be closer by this court, and its power exercised 
with more hesitation when the presiding judge has refused to in- 
terfere with the verdict, on the ground of the disqualification of 
a juror. 

. But when the facts show that five respectable and disinterested 
witnesses of unimpeachable character, resident in a county other 
than that of the venue of the crime and the trial, swear positively 
that one of the jury, which tried and convicted the prisoner and 
sentenced him to be hanged, told each of them beforehand that if 
he got on the jury, he would hang the accused, and when this state- 
ment was made, not to all at one time, which might have been 
under the influence of horror of the crime, and not made with delib- 
erate ill-will, but totwo, onone occasion, and to each of the others 
separately, at different times andon different occasions, and when 
the same juror afterwards said, in the hearing of others, that the 
city of Griffin was prosecuting the case, there was big money in 
it, and he could make a pile out of it; and when the same juror 
was induced by threats of one of the counsel for the prosecution 
to swear to an affidavit exculpating himself from baving made 
the statements so testified to by these several respectable witnesses, 
being under charges of forgery and subornation of false swearing 
at Griffin, in Spalding county, and at Jonesboro, in Clayton 
county, disconnected with this murder case, by which threats he 
was induced to believe that his trial in Griffin would be prejudiced 
unless he so swore, and when his denial of the statements of said 
respectable witnesses was, in one affidavit he made, simply that he 
could not deny them positively, but had no recollection of them, 
and that denial, induced by counsel, was positive, and when due 
diligence was manifested by counsel in moving on these extraordi- 
nary grounds, and notime was lost in bringing the facts before the 
superior court so soon as discovered : 

Held, that conviction for murder and sentence of death on the ver- 
dict of a juror so utterly destitute of truth and uprightness of char- 
acter, would shock the conscience of civilization, and soil the 
purity of jury trial; and no matter how heinous the crime com- 


*No full reports or opinions are pub/ished in the following cases, under the pro- 
visions of the act of March 2, 1375. (Rep.) 
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mitted, the preservation of that purity is of more consequence than 
the speedy punishment of any one man for any one offense, and 
public policy, as well as individual right, demand a new trial. 
Code, §§3718, 3719, 3721, 4997, 5174. 

Judgment reversed. 


March 18, 1884. (Head-notes by the court.) 








Jackson, Chief Justice. 






[Doyal was tried for murder and convicted. He moved 
for a new trial; it was refused; he excepted, and the 
judgment of the court below was affirmed. (See 70 Ga., 
134.) After the judgment of the Supreme Court had been 
made the judgment of the superior court, defendant made 
an extraordinary motion for a new trial, on substantially 
the following state of facts: One of the jurors, C. H. Wig- 
gers, was not impartial, and had wilfully concealed this 
fact for the purpose of carrying out his design of convict- 
ing and causing the hanging of defendant, as expressed by 
him. Five witnesses testified that, at different times before 
the trial, the juror, Wiggers, had said, in effect, that Doyal 
ought to be hung, and if he (the juror) was selected on 
the jury to try the case, he would hang him. One of these 
witnesses testified that Wiggers was reminded that he had 
been summoned as a juror and ought not to speak in that 
way, and that he replied, that he “did not give a damn ;” 
that if he got on the jury, he would hang Doyal. Two 
other of these witnesses testified that he had said to them 
that he knew about the case. These witnesses resided in 
a county other than that of the venue of the crime, and 
their respectable characters and reputation for veracity were 
sustained by affidavits of other witnesses. Still another 
witness made affidavit that, in her presence, the attention 
of Wiggers was called, with particularity as to time and 
place, to the fact that, just after having been summoned 
as a juror, he had said, “ that if he, Wiggers, could manage 
to get on the jury, he would hang Doyal, and that the city 
of Griffin was able to pay, and had the cash, and if he 
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could get on the jury, he could make a pile of money out 
of it.” 

This is the same juror to whom Wyley Patrick, father 
of the mayor of Griffin, spoke, after his selection as a juror 
to try the case, which was made a ground of the former 
motion for new trial. He is also the juror who complained 
of being sick during the trial, and requested permission to 
remain in the jury room while the others went out for a 
walk. Affidavits of defendant and his attorneys were in- 
troduced to show ignorance of the facts, and that this mo- 
tion was made at the first term after their discovery. 

The state made a counter-showing, in brief, as follows: 
Three of the persons, whose affidavits are used by defend- 
ant, have been accessible, one living within ten or twelve 
miles of Griffin, the place of the trial, and being frequently 
there, and one having been aclient of counsel for defend- 
ant and in frequent communication with him. The affi- 
davits of nine of the jurors who served on the former 
trial were introduced, to the effect that they did not see or 
hear Wiggers do anything unbecoming an upright juror; 
that he never influenced, or tried to influence, any other 
juror, so far as affiants knew or believed; that, upon the 
first expression of opinion after going into the jury room, 
nine of the jurors favored a conviction, and three favored a 
recommendation of life imprisonment; that, after discuss- 
ing the matter, all of the jury voluntarily and freely agreed 
to the verdict of guilty. Two ofthe jury named the three 
who favored a recommendation as not including Wiggers; 
another thought Wiggers was one of the three. Wiggers 
made affidavit that he entered upon the trial in a state of 
impartiality and without bias or prejudice; that he did 
not see the crime committed, and Ward never heard any 
of the testimony under oath or otherwise ; that he had no 
recollection of having made the statements attributed to 
him by the witnesses for the defendant as to hanging him; 
that, if he said anything of the sort, it was from what he 
heard or saw in the newspaper; that his feelings were not 
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adverse to defendant, but rather the contrary, on account 
of his knowledge of defendant’s family and friendly rela- 
tions with them; that he hesitated about agreeing to the 
verdict, and preferred a verdict of manslaughter, and 
agreed to it solely from his conscientious convictions as a 
juror. 

R. T. Daniel, Fsq., made affidavit to a conversation 
with Wiggers, in which he made substantially the state- 
ments just above set out, and denied making the statements 
attributed to him, but declined at the time to make affi- 
davit to those facts, on the ground that his counsel had 
advised him not to do so, or to have anything to do with it. 

The defendant, in rebuttal, showed that Wiggers was 
under two indictments in Clayton county for forgery and 
one for subornation of perjury; that he was under two 
indictments for like offenses in Spalding county; and that 
he was in jail at the time he made the exculpatory affida- 
vit; that he objected to making it, saying that his coun- 
sel had advised him not to do so, and he did not wish to 
make it, as his recollection was indistinct as to statements 
which he had made; that F. D. Dismuke, Esq., of coun- 
sel for the state, insisted upon his signing it, telling him 
that his counsel had sent him word to make the affidavit; 
and becoming angry, told him, “If you hear it thunder, 
don’t you blame me for it;” that it would do defendant’s 
case in Spalding county (where Dismuke resided ) no good; 
and Wiggers understood from this that his case would be 
prejudiced, unless he made the affidavit, which he finally 
did. He made still another affidavit, setting out these 
facts for defendant, on the hearing of the motion. 

John I. Hall, Fsq., made an affidavit, explaining his 
position in the matter, in brief, as follows: He was of 
counsel for Wiggers in his criminal cases. Being satisfied 
that if Wiggers should give an affidavit conflicting with 
that of the other witnesses, an effort would be made to 
indict him for perjury, and being further satisfied that it 
was unwise for Wiggers to complicate his troubles, after 












76 SUPREME COURT OF GEORGIA. 


Collins vs. The State of Georgia. 


consulting with other counsel representing him, deponent 
advised him not to make any affidavit voluntarily, but if 
he was brought before the judge, to tell the truth. Subse- 
quently he was shown a telegram from Mr. Dismuke that 
Wiggers had refused to sign, because deponent had told 
him not to do so, and not liking to have his advice thus 
used, deponent wrote to one of his associates at Jonesboro 
tnat he withdrew any advice he had given and left defend- 
ant to act for himself, if he were willing to take the risk. 
This letter, however, did not reach his associate until after 
the affidavit was given to Mr. Dismuke. 

F. D. Dismuke, Esq., made an affidavit, to the effect 
that he wrote out an affidavit containing what Wiggers 
said were the facts; that Wiggers declined to sign it, on 
the ground that his counsel (Judge Hall) had advised him 
not to do so; that deponent had been told by the judge of 
the circuit and the solicitor general, that Judge Hall had 
written withdrawing his advice, and stating that Wiggers 
could sign it if he chose to do so, and upon this informa- 
tion, he so informed Wiggers; that the latter suggested 
that deponent bring his local counsel to the jail for con- 
sultation, but only one of them could be found, and he 
went to the jail; that after some consultation, Wiggers 
said he would sign; that deponent went to get the clerk 
to attest the signature, and upon his return, Wiggers de- 
clined to sign; that it was then he made use of the ex- 
pressions as to the consequences to Wiggers, and started 
away, but was re-called by Wiggers for the purpose of 
signing. 

The motion was overruled, and defendant excepted. } 


Co.tins vs. THE STATE vF GEORGIA. 


1. In a case of bestiality, penetration may be proved by circumstan- 
ces, and need not necessarily be shown by an actual eye witness 
thereof. Circumstantial evidence, if convincing beyond a reasona- 
ble doubt, will authorize a jury to convict and the court to uphold 
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the conviction. 1 Russ. Cr, 684, and citations; 23 Ga.,'579; 49 
Id., 18; 53 Id., 195; 55 Id., 326; 59 Id., 738; 60 Id., 258. 

. Where, by consent of counsel, the judge received the verdict, with 

liberty to poll the jury next morning, when it was to be read, and 
with instructions to the jury not to make it known until read, the 
defendant being absent, and one of the jury said to another per- 
son, in the morning before the verdict was read, that if defendant 
had been there the night before, he would have been in jail, and 
no request was made to poll the jury; the circumstances, while 
it showed imprudence in the juror and disobedience of instruc- 
tions, for which he might be punished, show no hurt to defend- 
ant which would work a new trial. 
A charge to traverse jurors, when empanelled, sworn and organ- 
ized to try cases during the term, in regard to the importance of 
enforcing the criminal laws, is not such matter or ruling of the 
court on the trial of the case brought up for review here as this 
court has power to review and reverse and base the grant of a new 
trial upon, unless some reference be made in such general charge 
to the particular case on trial. 

(a.)When allusion was made only to a case formerly tried and the 
verdict therein, it did not injure the defendant in the present case, 
the cases being entirely different ;nor does it matter that the same 
attorney appeared in both cases for the defence; especially where 
it did not appear that any of the jury knew this fact. 

. The verdict was supported by the evidence. 

Judgment affirmed. 
April 25, 1834. 


Jackson, Chief Justice. 


[Mitchell Collins was indicted for bestiality, and was 
convicted. He moved for a new trial, on the following 
among other grounds: 

(1.) Because the verdict was contrary to law and evi- 
dence. 


(2.) Because the jury having been recalled, the court 
charged as follows: “I wish to give you some further in- 
struction. Icharged you before that it was necessary to 
prove actual penetration by an eye witness; it is not nec- 
essary to prove by the actual testimony of an eye witness 
the actual penetration of the mule. (A witness for the 
state swore that he saw defendant in the rear of a mare 
mule, apparently having sexual intercourse with her; that 





78 SUPREME COURT OF GEORGIA. 


Collins vs. The State of Georgia. 


as he approached, defendant got down, and as he did so, 
witness saw defendant’s private member come from under 
the mule’s tail. As to this ground, the court added the 
following note: “On written request of defendant’s coun- 
sel in this case, I charged the jury ‘that in this case, it is 
necessary for the state to prove that in the alleged offense 
there was penetration by the defendant of the mare mule.’ 
In a few minutes after the jury had left the room, I had 
them recalled, and said to them that, upon the subject of 
the penetration of the mule by the defendant, I desired to 
give them some further instruction, and then said to them 
that, in order to make out a case of guilt against the de- 
fendant, it is not necessary for the state to prove the ac- 
tual penetration of the mare mule by the positive testi- 
mony of an eye witness to the penetration; that in offen- 
ses of this kind, it is not necessary, in order to convict, to 
prove by positive testimony the commission of the act— 
it may be proved by circumstances; if facts have been 
proved to exist which, from the nature of things, are fol- 
lowed by the act, then the evidence may be deemed suffi- 
cient, and if you believe, from the testimony submitted to 
you in this case, that the defendant did commit the crime 
charged against him, by having carnal knowledge of and 
connection with said mule, then it is your duty to find him 
guilty.”) 

(3.) Because of misconduct of one of the jury. (This 
is best set out in the following note of the judge: “The 
jury brought in their verdict about nine o’clock at night, 
and I came over to the court room from the hotel to re- 
ceive the same, being informed that they had agreed on a 
verdict by their bailiff. After the jury were brought in 
the court room, it was ascertained that the defendant was 
not in the court room, and that he had left the town for the 
night. I did not want the verdict made known until the 
defendant was in the custody of the court. It was agreed 
by the defendant’s counsel, the state’s counsel and myself, 
that I should receive the verdict, instruct the jury not to 
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make it known, and that defendant’s counsel should have 
the right to poll the jury. The jury were so instructed 
and dispersed for the night. After court was opened in 
the morning, the verdict was read by the clerk in the pres- 
ence of the jury, the defendant and his counsel, and no 
request was made to poll the jury.” 

An affidavit was also produced to the, effect that before 
court opened next day, one of the jurors remarked that if 
defendant had been there the night previous, when the 
verdict was received, he would have been in jail.) 

(4.) Because at the opening of the court, when the trav- 
erse jury was sworn, and after the charge to the grand jury, 
the court delivered a charge to the petit jury, wherein he 
charged that former traverse juries had been false to their 
oaths as jurors in bringing in verdicts of not guilty where 
persons were guilty, and made special reference to a case 
where a person had been killed with an ox yoke and the 
jury had found a verdict of not guilty, when everybody 
knew that the blow had killed deceased. 

(To this ground the court added the following note: “I 
did give the traverse jury some instructions in regard to 
the duties required of them, and endeavored to impress 
on them the importance of deciding cases in accordance 
with the law and evidence and the solemnity of the oaths 
which they took in civil and criminal cases.” ) 

The motion was overruled, and defendant excepted. } 


SmitnH vs. THE STATE OF GEORGIA. 


1. The verdict of voluntary manslaughter was supported by the evi- 
dence, and the sentence was as mild as the facts would justify. 

. Where one provokes a difficulty, and thereby becomes the assail- 
ant, and makes no effort to decline the combat so provoked and 
commenced, but takes human life in such contest, the homicide is 
not justifiable ; and a charge to that effect was not error. 

. When one voluntarily shoots at another and the shot kills, the 
homicide cannot be involuntary ; and where, under no rational view 
of the facts, the killing can be involuntary homicide, the judge 


tb 
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should not confuse the jury by a charge on the law concerning that 
offense. 

. Two convictions by juries in different counties on the same case 
for the same offense ought to have weight with the presiding judge 
on the motion for new trial, and with this court in reviewing his 
decision; but where the facts would have authorized a verdict of 
guilty of murder, and the jury have found the defendant guilty of 
voluntary manslaughter, the court could not do otherwise than 
sustain the finding. 57 Ga., 188; 16 Id., 204; 58 Id., 212. 
Judgment affirmed. 


April 15, 1884, 
Jackson, Chief Justice. 


[Eason Smith was indicted for the murder of Franklin 
Mills. On the first trial, a verdict of “ guilty of manslaugh- 
ter” was found, and a new trial was granted. A change 
of venue was had from Clinch to Ware county. On the 
last trial, the evidence for the state was, in brief, as fol- 
lows: 

A feud existed between Benajah Mills, the brother of 
the deceased, and defendant. On May 1, 1880, Benajah, 
the deceased, and several connections went into Homers- 
ville, in Ware county. Benajah saw defendant coming 
towards him, and motioning to his brother, the deceased, 
they walked off. Seeing defendant cuming after them, 
they stepped into a lot, stopped a few minutes and then 
walked out to the gate. Defendant came up, caught Ben- 
ajah hy the coat-sleeve, and said, “Come this way; there 
is a difficulty pending between us that’s got to be settled 
this day.” Benajah said he thought they could settle it, if 
defendant would allow him “ to reason this case ;” that he 
did not wish a trouble, because defendant had “ accused 
him wrongfully.” Defendant became very angry. and in- 
vited Benajah to fight; the latter declined, and said he 
would rather settle it outside of a fight. Defendant dared 
him to a fight, and “ slapped ” his fist in Benajah’s face, and 
marking a ring on the ground with his foot, invited him 
“to come into” him, saying, “I will fight you a fair 
fight.” Several gathered around (among them the friends 
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of both parties) and tried to quiet him down, but he told 
them to let him alone, and indulged in very profane lan- 
guage; and during the latter part of the difficulty, Benajah 
indulged in like profane retorts. When defendant said he 
would fight a fair fight, a friend of Benajah said, “ Eas, if 
it’s a fair fight, I see you have got a pistol and Benajah 
has none,” and told him to put it up. Defendant shoved 
this adviser ina rough manner. He started towards Ben- 
ajab, who pulled out a large pocket knife and opened it, 
but on being told to putit up, did so. Defendant came 
up to him. Deceased, who was standing five or six steps 
to one side, said, ‘‘ Eas, don’t shoot him or cut him.” Defend- 
ant wheeled and said, “ Do you take it up, you God-damned 
rascal?” At the same time, he pulled out a pistol and 
fired upon deceased, producing a wound from which the 
latter died. Assoon as he did this, Berrien Mills, another 
brother, knocked defendant down with a weight, and an- 
other of the same family began beating him. He rose to 
his knees, and while one of the Mills boys was grasping 
the pistol, he fired a second shot in the air. Deceased ran 
up, and drawing a pistol, fired into the face of the defend- 
ant. The latter dropped his head ; and ope of the partici- 
pants in the melee, thinking he was dead, told the others 
that he was killed, and not to shoot him any more. De- 
ceased fell and was found to be mortally wounded. Two 
of the Mills family, who took part in the tragedy, had been 
invited up to see Benajah, and went to town with him on 
business. He asked another brother to go with him, be- 
cause he was expecting this difficulty ; the latter demurred 
at first, but then consented, saying, “ May be if I go, he 
won’t bother us.” They went with peaceable intentions, 
and there was no other understanding for them to meet 
there that day than that detailed. Benajah had heard of 
threats on the part of defendant against him and any 
others of the family who should “take up ” the difficulty. 
After the shooting, Griffin, a cousin of the Mills boys, took 
a gun and followed the defendant. 
v 73-7 | 
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The evidence for the defendant was, in brief, as follows: 
On the day before the killing, the wife of Berrien Mills, a 
brother of deceased, went to spend the day with the wife 
of defendant, with whom she was friendly. On the morn- 
ing of the tragedy, the Mills party came in town together, 
and during the affray, they were armed with various 
weapons, Benajah having a knife, deceased a pistol, and 
Berrien a weight, with which he knocked defendant down; 
another, Daniel Mills, also having a weight. Griffin was 
unusually friendly, although he and defendant had re- 
cently had a dispute, and insisted on defendant’s taking 
drinks with him. He called defendant out of a store, and 
they went up the street together. Soon after this, the diffi- 
culty began. Defendant was urging Benajah to fight, 
drew a ring on the ground, invited him to a fair fight, and 
“ popped” his fist in his hand in Benajah’s face. The lat- 
ter drew his knife, and the Mills party began crowding 
around. Defendant drew his pistol, told them not to 
crowd him, that he wanted a fair fight, and fired his pistol 
into the air. This shot did not hurt anybody, and was not 
fired in the direction of the deceased ; there was no quarrel 
between defendant and deceased, but it was with his 
brother. When defendant fired into the air, Berrien Mills 
knocked him down with a weight; another of their party 
sprang on him and held him, and several others beat him 
with weights. Defendant struggled to his knees; deceased 
ran up and shot him in the face, putting out his eye, and 
defendant returned the fire, killing the deceased. 

The statement of the defendant was similar to the testi- 
mony in his favor, except as to the shot that caused the 
death of the deceased. As to this, as it appears in the 
record, it is unintelligible. It is in these words: 

“TI got my pistol out of my pocket and told them I 
didn’t want to fight them, except a fair fight, one at a time, 
and held it up in the air and fired it; and Berrien Mills 
threw a weight at me and knocked me down; and John 
F. Smith jumped on to me and started to cut my throat; 





FEBRUARY TERM, 1884. 83 


Howard vs. The State of Georgia. 


and this fellow, Franklin Mills, was standing at the corner, 
and he ran up and put his pistol to my face and fired, and 
as he did, I jugged mine tosse, and it happened to hit him 
as an accident.” 

The jury found the defendant guilty of voluntary man- 
slaughter, and he was sentenced to two years in the peni- 
tentiary. He moved for a new trial, on the following 
grounds: 

(1.) Because the verdict was contrary to law and evi- 
dence and the charge of the court. 

(2.) Because the court did not charge on the subject of 
involuntary manslaughter. 

(2.) Because the court charged as follows: “If you find 
that he was surrounded by this urgent and pressing danger 
at the time of the killing, you will then inquire further, 
was the deceased the assailant, or did the defendant in 
good faith endeavor to decline any further struggle before 
giving the mortal blow? In order to make it a case of 
justifiable homicide, it must appear, first, that there was 
this urgent and pressing danger to the defendant at the 
time of this killing; and it must further appear that the 
person killed was assailant, or that the defendant in good 
faith endeavored to decline any further struggle before 
giving the mortal blow. Although a man’s life be in dan- 
ger, yet if he is responsible for that danger, if he provoked 
that danger, then the existence of the danger cannot be 
urged as a defence to himself. In order to justify his act . 
upon the plea that this danger exists, it must appear that 
he is not responsible for the danger, but that the other 
party is.” 

The motion was overruled, and defendant excepted. ] 


Howarp vs. THE STATE OF GEORGIA. 


1. In a prosecution for using obscene and vulgar language in the 
presence of a female, the husband of such female being the prose- 
cutor, it was not admissible to ask the woman, when on the stand 
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as a witness, if the prosecutor had not offered to stop the prosecu- 
tion if the accused would pay a sum of money for that purpose. 
Unless such proposition was connected with her, it did not tend to 
impeach her; and the person who made it not having been sworn 
as a witness, it was immaterial. 66 Ga., 310; Contrast 55 Id., 303. 
. Nor was there error in refusing to allow the accused to state, in his 
statement, ‘‘ that the prosecutor offered to stop the prosecution, if 
he would pay a sum of money for that purpose, and that he had a 
letter in his pocket showing this.’’ The accused has the right to 
state any fact going to show his innocence, although it has not 
been testified to by any witness; but he will not be allowed to 
ramble from the issues in the case by stating or alluding to imma- 
terial matters. 72 Ga., 261. 
In deciding upon the credibility of witnesses, the jury may consider 
their manner of testifying, their interest or bias, their character 
for veracity, if they know it, and the reasonableness or unreason- 
ableness of the facts they relate. A request to charge to tbis ef- 
fect having been made and refused, and the judge having given 
no charge as to the credibility of the witnesses, a reversal must 


result. 
Judgment reversed. 


April 25, 1884. 
BLANDFORD, Justice. 


[Howard was indicted for using obscene and vulgar lan- 
guage in the presence of a female. The husband of the 
female was the prosecutor. On the trial, she testified that, 
while driving in a buggy with defendant, who was a cousin 
of hers, near dusk in the evening, he made improper pro- 
posals, and sought to take improper liberties with her, 
which she indignantly rejected. On cross-examination, 
she stated that during a portion of the time when this im- 
propriety was going on, another buggy was behind them 
containing one Weaver; that she made no outcry, or call 
on him for assistance; that she did not tell her husband 
of the insult on arriving at home; told her uncle next day, 
and her husband some time afterwards; that defendant 
stayed at her home that night, and had been there once 
since; and that it was some months after this before the 
prosecution began. She stated that she became indignant 
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and threatened to leave the buggy ; that she was frightened ; 
that she had started home riding with her uncle; that 
Weaver and defendant came up, riding in defendant’s 
buggy together; that Weaver stated that he desired to 
talk to her uncle, and proposed that she ride in the buggy 
with defendant and iet him ride with her uncle; that she 
at first declined, on account of the muddy condition of the 
road, to make any exchange, but after some urging, did so; 
that after her uncle and Weaver separated, the latter came 
on in his buggy, which had before that been driven by a col- 
ored man; that she had always heard Weaver spoken of 
as a bad character, and did not expect anything good of 
him; that her husband was afflicted with a disease which 
affected his mind, and was in a very precarious condition, 
and she was afraid to excite him by telling him of the occur- 
rence ; that she endeavored to dosoon the next day, but he 
became so excited that she desisted until he had sufficiently 
recovered to permit of her telling him. She also stated 
that, when she rejected the improper proposal of defendant 
in the buggy, he asked if she would not consent that night, 
to which she replied, “no;” that he asked her if a Miss 
Howe, who was a visitor at her house, would not stay with 
him, and she said no; that at the house that night, the 
young lady asked to be introduced to defendant, and wit- 
ness did introduce her. 

Defendant denied in his statement all improper conver- 
sation with Mrs. Graham, the wife of the prosecutor. 

The jury found defendant guilty, and he was sentenced 
to pay a fine of $500.00, or serve twelve months in the 
chain-gang. He moved for a new trial, which was refused, 
and he excepted. | 


CROCKETT vs. McLENDON. 


1, Where one ground of a motion for new trial was that, during the 
trial of the case, counsel for defendant discovered that one of the 
counsel for plaintiff was employed upon a conditional fee, and that 
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his second cousin was on the jury, and immediately called the at- 
tention of the court thereto, and the facts being admitted, the 
court held the relationship not sufficiently close to disqualify the 
juror, and this ground was certified, this court could rule upon the 
point made without reference to affidavits used at the hearing of 
the motion. 

(a.) Were the affidavits necessary, being referred to in the ground of 
the motion, and being indentified severally by the presiding judge 
and appearing copied in the record with his imprimatur upon 
them, this was sufficient, and a motion not to consider this ground 
wiil be denied. 

2. A second cousin of an attorney for the plaintiff, who has a fee con- 
ditional on recovery, is not a competent juror. 60 Ga., 193; 63 
Id., 682; 65 Id., 304; 71 Id., 818; 72 Id., 80. 

8. No binding release by counsel for the plaintiff is shown, and the 
affidavit of the juror that he did not know of the contingent fee of 
his cousin, is sufficiently rebutted by the open announcement be- 
fore the court, and the ruling thereon by the court in the presence 
of all the jury and directly affecting this juror. He was not purged 
of suspicion. 71 Ga., 818. 

(a.) It was sufficient to call the attention of the court to the disquali- 
fication of the juror; it was unnecessary to make a motion, in order 
to invoke the ruling of the court. 

Judgment reversed. 


April 25, 1884 
Jackson, Chief Justice. 


fL. T. D. McLendon brought an action for damages 
against John S. Urockett for malicious arrest without prob- 
able cause, and recovered a verdict for $1,000.00. De- 
fendant moved for a new trial on several grounds, which 
were approved by the court, the only one of which mate- 
rial to be set out is the fifth, which was as follows: - 

“ Pending the trial of the case, movant and his sole at- 
torney, John L. Doyal, Esq., learned that W. T. McMullen, 
a juror empanelled to try said case, was a second cousin 
to G. D. Stewart, Esq., one of the counsel for the plaintiff, 
and that the fee of the said G. D. Stewart, Esq., was par- 
tially contingent, dependent upon and out of the recovery 
in said suit. So soon as movant and his counsel received 
[this | information, counsel for movant called attention of the 
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court to the information, and that it had just then come to 
their knowledge. It was thereupon conceded by counsel 
for plaintiff that G. D. Stewart, Esq., was second cousin to 
W. T. McMullen, the juror; that G. D. Stewart was first 
cousin to the (juror’s) mother, and that the fee of the said 
G. D. Stewart in the case was conditional, dependent upon 
recovery. The court ruled and decided that the relation- 
ship was not near enough to disqualify the juror, and or- 
dered the case to proceed; in which ruling and decision 
the court committed error.” The court added to this ground 
the following note: “In reference to the fifth ground, the 
relationship between the juror and the counsel was this : 
The juror’s mother was first cousin to G. D. Stewart, the 
counsel in the case.” 

In support of this ground of the motion, the affidavit 
of the movant and of John L. Doyal, Esq., were used on 
the hearing. Counsel for plaintiff made a counter-showing, 
and introduced the affidavit of the juror attacked, to the 


effect that he did not know or hear anything about the 
conditional fee of Mr. Stewart until after the trial; that it 
could not and did not influence him; and that he was one 
of the last persons on the jury who expressed his opinion 
as to whether plaintiff should recover. Plaintiff also used 
the following agreement: 


‘Upon objections being made, that one of the jurors empanelled 
to try the case is related to Col. Geo. D. Stewart, one of the attorneys 
for plaintiff, and that said attorney has a contingent fee in this case, 
it is admitted by counsel for plaintiff, Geo. D. Stewart, one of the 
plaintiff’s attorneys, is the first cousin to the mother of William McMul- 
len, one of the jurors, and that he has contracted for a contingent 
fee in this case. Mr. Stewart released the plaintiff from any interest 
in this recovery, and this was stated in open court.”’ 


To this the court added the following note: 


‘*This agreement was read, on the motion for new trial, and is or- 
dered fiied with the same. Neither Crockett nor his counsel con- 
sented that Stewart might release his client from payment of the 
contingent fee. This offer was not made within the hearing of the 
jury. The statement was made by G. D. Stewart in the presence of 
the jury, that his fee was partially conditional.’’ 
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Copies of the affidavits used on the hearing of the mo- 
tion for new trial came up in the record. That of Crockett 
and Doyal appears between the approval of the grounds of 
the motion and the rule n2si, as though it had been at- 
tached to the motion for new trial; the others followed 
the motion in the record, and on each appears (by copy) 
the signature of the judge and an order to file it; and each 
was filed. 

The motion was overruled, and defendant excepted. 

When the case was called, counsel for defendant in error 
moved to dismiss it, or at least to disregard this ground, 
because the affidavits, etc., used in connection with it 
formed no part of the record, and could not be sent up 
therein or identified by copied signatures of the judge, but 
should have been brought up in the bill of exceptions 5 
citing 70 Ga., 730, and McDonald vs. State, T2 Ga., 55° 
The motion was overruled. | 


Tue GeorartA RAILRoaD vs. LETCHWORTH. 


1. Where anew trial was granted on one ground of a motion, the ques- 
tion before the Supreme Court is, whether the court erred in grant- 
ing the motion on that ground. 70 Ga., 464. 

. While this court is strict in enforcing all agreements of counsel, 
by which risks are taken, and which, when injury follows, it is 
sought to repudiate, yet discretion in enforcing agreements made 
in the presence of the presiding judge, and brought about by his 
own rulings, is as much within the scope of the exercise of the 
power conferrel by law of granting or refusing a new trial as is 
discretion in regard to the facts before the jury or other matters of 
practice before the judge. Where the presiding judge is of opinion 
that his ruling, which caused an agreement in regard to the amend- 
ment of plaintiff’s declaration, and his enforcement of that agree- 
ment has done injustice, and grants a new trial, his discretion will 
not be controlled unless abused. 

Judgment affirmed. 
May 13, 1884. 


Jackson, Chief Justice. 


[Letchworth brought suit against the Georgia Railroad, 
alleging that there was a certain public road-crossing in 
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the city of Atlanta where Butler street ran under the de- 
fendant’s road; that it was the duty of the defendant to 
keep the street and sidewalk in repair to the full width of 
its road-bed; that it failed to do so, and there was a gully 
or washed place on the sidewalk into which, without neg- 
ligence on his part, plaintiff fell and was injured. 

An amendment was made at the trial, to the effect that 
the gully or washed out place was caused by the defend- 
ant’s causing water from its road-bed and other sources 
to run upon the sidewalk. 

Defendant objected to this amendment as containing a 
new cause of action, and moved for a continuance on the 
ground of surprise. The court was about to grant a con- 
tinuance, when counsel entered into an understanding that 
the amendment should be considered merely as descrip- 
tive of the cause of action set out in the original declara- 
tion, and not as adding a new cause of action for erecting 
and maintaining a nuisance. The court thereupon refused 
a continuance. 

It is unnecessary to detail the evidence. When the 
jury had been out in their room about half an hour, they 
came into court, and one of them asked the judge to re- 
charge them on a point of law: “That is in reference to 
the water being thrown upon the sidewalk; we would 
like to have some point of law upon that;” in response to 
which the judge said, ‘“* As I understand the declaration, 
this case, according to the declaration and according to the 
evidence, depends upon whose duty it was to keep that 
sidewalk in good order. If it was the Georgia Railroad 
Company’s duty to keep that sidewalk in order, then, if 
the case is made out as I charged you in other matters, 
plaintiff would be entitled to recover; but if it is not the 
Georgia Railroad Company’s duty to keep that sidewalk 
in order, plaintiff would not be entitled to recover.” 

The jury found for the defendant. Plaintiff moved for 
a new trial on various grounds, all of which the court 
overruled, except that the plaintiff had no benefit from his 
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amendment, and that justice required that his rights un- 
der such amendment should be tested by legal rules, 
which had not been done. 

To the grant of the new trial on this ground defendant 


excepted. | 


FarKAs vs. STEWART. 


. A case in a justice’s court, in 1880, needed no pleading except the 
summons. Where the suit was for damages to personal property, 
and the verdict on appeal was within the jurisdiction of a justice’s 
court, the fact that the summons failed to specify the amount of 
damages claimed will not require a reversal, no plea to the juris- 
diction having been filed. 

The mule in controversy died, and the question was, whether it 
died of a disease it had when sold, latent or patent, soundness 
having been warranted ; and such was the charge of the court. 
The allowing of a leading question is largely in the discretion of 
the presiding judge. 

. The case being brought here for delay only, damages arc awarded. 
Judgment affirmed. 


March 4, 1884. 
Jackson, Chief Justice. 


[A. G. Stewart brought suit in a justice’s court on Jan- 
uary 30, 1880, against Sam. Farkas. The summons wasin 
the usual form, except that in the caption it was stated to 
be an action of “debt on warranty of mule,” and in the 
body of the summons the defendant was called on to an- 
swer plaintiffs “demand in an action of debt on warranty, 
a copy of which is hereto attached.” No copy was at- 
tached, nor was the amount of damages stated. The jus- 
tice rendered judgment for the defendant, and plaintiff 
appealed to the superior court. 

On the trial, the evidence for the plaintiff was, in brief, 
as follows: He bought the mule from defendant and drove 
it home with a light load; next day it developed symp- 
toms of distemper. He treated it for that disease, but it 




















FEBRUARY TERM, 1884. 91 
Farkas vs. Stewart. 


died in fifteen days. His horse, after coming in contact 
with the mule, also had distemper. If symptoms of this 
disease appeared the day after the purchase, it must have 
existed before. The amount paid for the mule was $95.00. 
It was expressly warranted sound. Distemper is an un- 
soundness; about one horse or mule in ten dies with it. 
The treatment used by plaintiff was proper. In severe cases, 
lancing the swelling is necessary. Whether or not it re- 
quires skill, depends on the position of the swelling. Ifa 
mule were kept in a lot, free from contagion, for two weeks, 
and showed no signs of distemper, a witness for plaintiff 
stated that he would consider it free from the disease. _ 

The evidence for the defendant was, in brief, as follows: 
The mule had been in a lot, free from contact with diseased 
mules, for about two weeks before the sale; it showed no 
signs of disease and was bright and lively. Distemper is 
not an unsoundness; it is a cold caused by overheating, 
hard driving, exposure, change of climate or careless hand- 
ling, and is contagious. It requires from seven to nine 
days to develop. By proper treatment, it can be cured, 
and does not materially injure the value of a mule. Where 
the swelling is lanced, skill is required. The first time 
defendant heard of the death of the mule, plaintiff told 
him it had taken sick and died, and proposed to buy an- 
other on credit; defendant told him he could not sell on 
a credit, and plaintiff responded that he would sue de- 
fendant. 

The jury found for plaintiff $95.00 and interest. De- 
fendant moved for a new trial, on the following among 
other grounds : 

(1.) Because the verdict was eontrary to law and evi- 
dence. 

(2.) Because the court overruled the objection to the 
following question propounded by plaintiff’s counsel to 
him in his interrogatories: ““ Was he (the mule) exposed 
by you to stock that were diseased ?”—Objected to as lead- 


ing. 
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(3.) Because the summons did not set out any amount 
of damages and had no copy attached, and therefore did 
not support the verdict. 

(4.) Because the court charged as follows: “If the 
seller expressly warrants the soundness of the mule, it is 
immaterial whether the defect was patent or latent, 
whether the unsoundness was known or not known to the 
seller; if it really existed at the time of the sale, the seller 
would be liable therefor on the warranty for the damage 
resulting from the unsoundness, unmixed with any negli- 
gence or maltreatment of the mule by plaintiff. If you 
believe from the evidence that Farkas sold the mule to 
Stewart under an express warranty of soundness, and that 
the mule was at the time of the sale’ unsound, and from 
said unsoundness died within a few days after the sale, 
and that the plaintiff, before the mule died, did all to cure 
and save him that a prudent and careful man would and 
could do, then you would find for the plaintiff the damage 
proved, even to the full extent of the purchase money, as 
the evidence may warrant.” 

The motion was overrlued, and defendant excepted. | 


SHEFFIELD vs. CLARK, administratrix. 


. Under a general submission, the arbitrators are bound to decide 
only those matters brought to their consideration by the parties. 
The presumption is that the matters decided by the arbitrators 
were so brought to their consideration. Code, §2887. 

. An award signed by the umpire alone or by the umpire and one 
of the arbitrators is good. Code, §2890. 

. The award under a common law arbitration is not required to be 
made the judgment of any court; it is binding between the par- 
ties until set aside. 

. That is certain which may be rendered certain. 

Judgment affirmed. 
February 19, 1884, 


BLANDFORD, Justice. 


[Susan A. Clark, administratrix, brought complaint for 
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land against Henry and Nancy Sheffield for lots 456, 457, 
496 and 49 of the fifth district and first section of Lump- 
kin county. Defendants pleaded the general issue, and 
an equitable plea, the leading feature of which was that 
defendant, Henry Sheffield, purchased the land from John 
C. Clark, who was the agent of plaintiff, and it was agreed 
that when he paid in full therefor and certain other in- 
debtedness, title was to be made to him; and that this has 
been paid in full, and plaintiff is a mere naked trustee, 
holding the title for him. 

Plaintiff filed an answer to this equitable plea, alleging 
that all of the matters involved therein had been submitted 
to arbitration between plaintiff and defendant, Henry 
Sheffield, and that the same had been passed upon and 
decided. 

The submission and award relied on by plaintiff were as 
follows : 


‘*Matters submitted for arbitration and award between Susan J. 
Clark and Henry Sheffield. 

‘Lots of land 456, 496 and 497 in the fifth district and first section ; 
also fractional lot of land number 235 in the sixth district and first 
section, with mill and improvements on the same. 

“The claims and interest of each of the parties are hereby submit- 
ted to Henry Seitz, chosen by Susan J. Clark, and Wm. Chester, 
chosen by Henry Sheffield, for arbitration and settlement; and the 
parties hereby bind themselves to submit to and abide the final award 
and settlement of said arbitrators. The said arbitrators failing to 
agree, have the right to select a third man or umpire. 

January 29, 1881. Susan J. CLARK, 

Henry SHEFFIELD. 


‘The undersigned arbitrators have this day selected and chosen J. 
R. Bearden as umpire in this case. 


January 29, 1881. Wo. CHESTER, 
Henry SEIrz. 


‘‘Wm. Chester and Seitz disagreed this January 29, 1881. We, the 
arbitrators agree to give Clark possession within twenty days, and 
notes go dead, or Sheffield pay off said claims within the above stated 
time. We further agree to give Sheffield fifteen dollars for labor on 
the mill property. J. R. BEARDEN, 

Henry Se1rz.”’ 
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This award was ordered to be entered on the minutes 
and to become the judgment of the court. 

The jury found for plaintiff. Defendant moved for a 
new trial, on the ground, among others, that the court re- 
fused to charge, on parol request, that this award was void 
for uncertainty ; but charged that the jury might look 
into the award, and if they should find that these mat- 
ters now in issue had been passed on by the arbitrators in 
said award, then it would be binding on both the parties. 
The motion was overruled, and defendant excepted. ] 


Tue Mount Atry Horet Company vs. Toe RoBErRtT 
MitcHett Furniture Company. 


1. Pleadings are always construed most strictly against the pleader ; 
and especially so as to an affidavit of illegality which arrests the 
enforcement of a judgment and execution. . 

(a.) Where suit was brought against a corporation, known as the 
Mount Airy Hotel Company, and the entry of service was ‘‘served 
the defendant with a copy of this original writ by leaving said copy - 
with M. C. Wilcox, at the hotel at Mount Airy, Ga.,’’ an affidavit 
of illegality, which did not deny that Wilcox was an officer of the 
company when served, but stated that service had not been per- 
fected “‘by serving a copy in person upon the president, 
officer or agent of said company in person as such,’’ was insuffi- 
cient, and was properly dismissed. 

. Construing the statement in the service that it was made at ‘‘ the 
hotel,’’ with the statement of the case in the declaration and pro- 
cess against the Mount Airy Hotel Company, the meaning of the 
entry was that service was perfected at the hotel of that company, 
its place of business. 

. Especially was the dismissal of the affidavit of illegality proper, 
where it only stated that the affiant, the president of the company, 
believed that this service was not sufficient to bind the company, 
but did not deny full knowledge of the pendency of the suit, or 
assert that the defendant had any good defense, and where it ap- 
peared in connection with the motion that the president of the 
company dictated the entry of service, or at least, advised the 
sheriff concerning it. 

. Ten per cent damages are awarded for bringing the case to this 
court for delay. ; 

Judgment affirmed. 
February 19, 1884, 
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Jackson, Chief Justice. 


[A ji. fa. was levied upon the property of the hotel com- 
pany, and the president thereof made the following affi- 
davit of illegality : 


‘Before me personally came C. H. Sutton, who, being duly sworn, 
says on oath that he is the president of the Mount Airy Hotel Com- 
pany, and that he believes that a certain fi. fa., issued from the 
superior court of said county, in favor of the Robert Mitchell Furniture 
Company vs. the Mount Airy Hotel Company, and now levied on the 
property of said company, is illegal, upon the following grounds, to 
wit: 

‘* First, there was no service of the writ in said case upon the 
Mount Airy Hotel Company by serving a copy in person upon the 
president, or any officer or agent of said company as such, nor by 
leaving a copy of said writ at the place of transacting the usual and 
ordinary public business of said company in said county, and that 
there was an officer of said company, residing in said county, at the 
time of the commencement of said suit, to-wit, the president of said 
company ; that said corporation did not appear and plead, nor ac- 
knowledge service in any way, in said case; that, according to the 
return of the sheriff, the only service in said case, was by serving a 
copy of said writ on M. C. Wilcox, at a hotel in Mount Airy, which 
this deponent believes was not sufficient to bind said company by the 
judgment rendered in said cause.’’ 


The plaintiff's counsel demurred ore tenus to this affida- 
vit. It was dismissed, and defendant excepted. In certi- 
fying the bill of exceptions, the judge added the following 
note: 

‘* The office of the Mount Airy Hotel Company, by the charter, is 
fixed at Mount Airy, and Mr. Wilcox was an officer of the company, 
and the general superintendent. These facts were stated, and, as I 
understand, were admitted to be true ; while the deputy sheriff stated 
that his entry of service was dictated by Judge Sutton, president of 
the company. With the above note, I certify the bill of exceptions 
to be true.’’] 


Hutcuins, vs TENANT. 


Under the act of 1874 (pamph. p. 105, 107), the comptroller general 
was only authorized to issue an execution for taxes against unim- 
proved lands. Where land wasimproved and a tenant was in pos- 
session thereof, no authority was given tothe comptroller general 
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to issue a tax fi. fa. against it; and a sale under such a fi. fa. was 
void, and conveyed no title. 65 Ga., 219. 

Judgment affirmed. 

March 4, 1884, 


Hatt, Justice. 


{Anthony Hutchins brought complaint for land against 
Charles Tenant. Plaintiff claimed under a sheriff’s sale 
made by virtue of an execution issued in 1877 by the comp- 
troller general against the land, as wild land, for taxes due 
on it for 1874 and 1875. Defendant showed that some 
fourteen acres had been cleared for about thirteen years; 
that in the spring of 1874 (prior to the Ist of April), one 
Sheffield cleared and fenced about six acres of the land 
and put it into cultivation, and it has been so ever since: 

The jury found for the defendant. Plaintiff moved for 
a new trial, on substantially the following grounds: 

(1.) Because the court charged as follows: “The plain- 
tiff claims the land by virtue of a sheriff’s sale of it as wild 
land, under jf. fa. from the comptroller general against it as 
wild land not returned for taxes. If you believe from the 
evidence that, in the spring of 1874, or that earlier some 
five or six acres of land on the lot was cleared, fenced and 
cultivated, and had been ever since, then the land was not 
wild when the tax in question accrued, nor when the fi. fa. 
issued, nor at the sale; and the tax sale was void. If it 
was not wild or unimproved when the tax accrued, nor 
when the f. fa. issued, nor at the sale, plaintiff cannot 
recover.” 

(2.) Because the court rejected evidence offered to show 
that the parties who made the clearing on the land, and 
cultivated the patches thereon, claimed no title; and that 
one of these parties so informed defendant at the time he 
sold to him. 

(3.) Because the court refused to allow a witness to tes- 
tify that the lot was always considered a wild lot of land 
by all who knew it, even since the clearings thereon. 

The motion was overruled, and plaintiff excepted. ] 
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Warp vs. CAMPBELL, administrator. 


1. The test whether a written instrument is a deed or ix testamentary 
in its character is this: If the title vests eo instanti at the execu- 
tion of the paper, it is a deed; but if the same is not to take effect 
until the death of the maker it is a testament. 2 Ga., 31; 11 Jd., 
212; 20 Jd,, 707; Code, §2395; 70 Ga., 152. 

(a.) An instrument headed, ‘‘ Deed of Gift,’’ purported to convey in 
the form of a deed certain realty (describing it) ; ‘‘ also all the live- 
stock, household and kitchen furniture, and all moneys due that I 
may have at my death, after the payment of my just debts and 
funeral expenses. This deed of gift to take effect at my death :”’ 

Held, that the instrument was testamentary in its character. 

2. It was not. competent to prove by one of the witnesses to this in- 
strument that the p2rties intended it as a deed. 

(a.) Code, §3804, applies only where a contract is of doubtful mean- 
ing; but a plain and unambiguous contract cannot be contradicted 
by parol, 

Judgment affirmed. 


February 19, 1884. 
BLANDFORD, Justice. 


{[Campbell, as administrator of John T. Thomas, was 
proceeding to obtain leave to sell certain property as be- 
longing to the estate of his intestate, when the widow of 
the latter (who had re-married and become Mrs. Ward) 
filed her claim. On the trial, the jury found the property 
subject to sale. The question turned upon the construc- 
tion of the paper set out in the head-notes,—whether it 
was a will or deed. Claimant moved for a new trial, 
which was refused, and she excepted. ] 


VAUGHAN vs. McDANIEL. 


1. In an action against one for the tortious killing of the cow of an- 
other, by the son of the defendant, sayings of the son to the plain- 
tiff, made after the res gestx of the transaction were terminated, 
were not admissible against the father. 57 Ga., 253, 257; 53 Id., 
395, 635. 

. The object of the act of 1880 (Code, §4189), which required the 
vy 73-8 
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' summons in justices’ courts to have the cause of action sued on 
attached thereto, was to give the defendant notice what he was 
required to meet; and since its passage, such cause cannot be 
changed to a totally different cause of action. 

(a.) Therefore where suit was brought in a justice’s court for triple 
damages for the killing of a cow in an enclosure where the fence 
was not lawful, under Cods, §1445, it could not, after appeal to a 
jury, be converted into a mere action for the value of the cow, un- 
der Code, §2961; and a recovery under such a change was im- 
proper. 

Judgment reversed. 


March 18, 1884. 


Jackson, Chief Justice. 


[McDaniel brought suit against Vaughan for triple dam- 
ages for the killing of a cow. The declaration alleged 
that one Lee Vaughan, a minor son of defendant, had 
maimed, crippled and killed plaintiff's cow, pretending 
that it was trespassing upon the crop of defendant, which 
was not enclosed by a lawful fence, and that her value 
was $25.00. The case was appealed to a jury in the jus- 


tice’s court. Defendant demurred to the declaration, be- 
cause it did not allege that the act of the minor was by 
the command of his father, or in the prosecution and with- 
in the scope of his business as agent for his father, or that 
the injury was done in an enclosure, or any fact authorizing 
triple damages. Plaintiff’s counsel abandoned his claim 
for triple damages, and announced that he would proceed 
for the value of thecow. The justice thereupon overruled 
the demurrer. 

It is unnecessary to set out the evidence, further than to 
state that plaintiff's evidence went to the effect that the 
fence around defendant’s field had been left down; thata 
red heifer had gone in; that defendant’s son was told by 
defendant to drive her out, and in doing so, he threw a rock 
which struck the cow on the leg; that the leg was broken, 
and she had to be killed; that the throwing ef the rock 
was admitted both by defendant and his son; and that the 
value of the cow was $25.00. 
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The evidence for the defendant was to the effect that 
the son did not break the cow’s leg or hit her on the leg 
at all, but he threw a small stone at a heifer, which, miss- 
ing her, hit the cow on the head. Plaintiff got the hide, 
which was worth something. The cow was lying down 
outside of the field when the stone struck her. She then 
tried to get up, but could not. 

The jury found for the plaintiff $23.50. Defendant car- 
ried the case to the superior court by certiorari, alleging 
the following among other errors : 

(1) Because the justice overruled the demurrer, and 
allowed the case to proceed for ordinary damages, upon 
the abandonment of the claim for triple damages. 

(2.) Because the justice admitted in evidence admissions 
of the minor son of defendant. made two days after the 
cow was hurt, as to having thrown a rock at her and hit 
her. 

(3.) Because the verdict was contrary to law and evi- 
dence. 

The certiorari was refused, and defendant excepted. | 


Tue Town oF BELTON vs. VINTON. 


. If a municipal corporation does not use ordinary care and diligence 
to make or keep a bridge over a ditch in one of its highways, 
whether constructed by it or not, a safe and convenient crossing 
for those using it as a passage-way over the ditch, both by day and 
night, it would be chargeable with negligence, and liable for what- 
ever damages may be sustained in consequence thereof. 58 Ga., 
238; 38 Jd., 334; 39 Id., 725. 

2. The verdict is supported by the evidence. 

Judgment affirmed. 


February 19, 1884. 


BLANDFORD, Justice. 


[L. M. Vinton brought suit against the town of Belton 
on account of a physical injury received by him in falling 
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from. a bridge across a gully in one of the streets of the 
town, which plaintiff alleged resulted from the failure of 
the defendant. to keep the bridge in proper condition for 
travel. 

On the trial, the evidence was, in brief, as follows: The 
street where the injury occurred was_a side street in the 
town of Belton, running across the gully and over to an 
academy and a place where four or five families lived, but 
it was a public street, and as much travelled as any side 
street in the town, The street was forty-five feet wide 
between the fences enclosing it; the bridge was located 
near the middle of the road, and was about eighteen feet 
wide, and on account of a stump on one side of it, there 
was only about, fourteen feet clear for passage; so that 
there was no sidewalk on the bridge, but foot-passers had 
to go out into the street to cross. Plaintiff was passing 
over it at night, and knowing it, sought to keep in the cen- 
ter, but missed his way in the darkness and fell into the 
gully, causing him seriousinjury. There were no railings 
on the bridge. It had been in the same condition for 
about two years, but the municipal authorities extended 
it across the width of the street after the accident to 
plaintiff. It did not appear who built the bridge, but it 
_ was in evidence that it was sound and made of good tim- 
ber, “what there was of it.” A witness for defendant 
testified that it was as wideas the part of the road or street 
that was used for travel, and was wide enough for the 
travel over it; that a part of the street at that point slanted 
down to the gully, and not being bridged, was not travelled. 

The jury found for the plaintiff $150.00. Defendant 
moved for a new trial, alleging error in the charge, and 
that the verdict was contrary to law, evidence and the 
charge of the court. The motion was overruled, and de- 
fendant excepted. ] 
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. The defendent was estopped by his:deed from denying title to the 
mortgaged premises, and neither he nor the court, at his sugges- 
tion, could intervene for the protection of the rights of a third 
person, who would not be bound by.a judgment to which he was 
not, and could not be made, a party. Cade, #5086 ; 36 Ga., 499; 46 
Id., 133; 58 Id., 178. 

To the forectosute of-a: mortgage:a defendant may set up any: de- 
fence which he might set up in an ordinary suit instituted on the 
debt or demand secured by the mortgage, and which would go to 
show that the applicant was not entitled to the foreclosure sought, 
or that the amount claimed wasnot due. Therefore a plea which 
denied that the debt was due, and alleged want of consideration 
and fraud in the procurement of the draft to secure which the 
mortgage was made, should not have been dismissed on demurrer, 
Code, §§3964, and peers: 2690, 2739, bam, 3178, wom 3967 ; 53 
Ga., 214: 

Judgment reversed.’ 

March 4, 1884. 
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Hatt, Justice. 










[ Davis, receiver of Welch & Bacon, proceeded to fore- 
close a mortgage on certain land, against W. J. Hall. De- 
fendant filed a plea, in’ brief, ‘as’ follows: ‘The’ land of 
which that involved in’ this suit*was a ‘part’ was pur- 
chased by defendant’s father; W. W. Hall, and one Rut- 
land, jointly, and a deed taken’ in the nameé’of Rutland. 
Ona division, the mortgaged land fell to the sharé'of de- 
fendant’s father. ‘There was a judginent obtstanding 
against him at the time, and Welch & Bacon were afraid 
it would interfere with the collection of their claim against 
him. They induced defendant, who was young aiid inex- 
perienced, to take a deed from Rutland ‘in ‘his nanie and 
give the mortgage to them, assuring him that’ they would 
not hurt him, and promising that W.‘W. Hall’ should also 
sign the notes and mortgage ; that'hé was’ theti absent, and 
never authorized the -nortgage or the taking of the deed 
by defendant, and always claimed the land dnd does so yet; 
that there was no consideration for this defendant to sign 
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the notes or mortgage; that he did not and never had 
owed the debt to Welch & Bacon; and that he had been 
fraudulently induced by them to sign without considera- 
tion, on the assurances and promises stated ; and that W. 
W. Hall was insolvent. 

On demurrer, these pleas were stricken, and a rule ab- 
solute was granted. Defendant excepted. ] 


Hovser vs. GEORGE. 


It is a general rule, to which there is no exception, that he who al- 
leges error must show error, every presumption being in favor of 
the judgment. Where the record is confused, and fails to show 
any error of which this court can take cognizance, an affirmance 
will result. 

Judgment affirmed. 


March 11, 1884. 
BLANDFORD,J ustice. 


[Houser brought complaint on a note against George. 
Defendant pleaded failure of consideration, in that the 
guano for which the note was given was worthless, and 
that it was not inspected, tagged and branded as required 
by law. 

On the trial, defendant testified to the facts set out in his 
pleas. 

Plaintiff testified that the lot of guano from which 
this was sold was tagged and branded, and that when the 
note given for the guano fell due, defendant expressed his 
inability to pay it, and desired to renew it, which was 
done, and the note in suit given. 

Two verdicts appear in the record. First, appears one 
that “ we, the jury, find a verdict in favor of the defend- 
ant,” signed by W. B. Handle, foreman. After this, fol- 
lows a judgment written into a printed blank, without 
erasing the balance of the form, and this causes the judg- 
ment to read as follows: 
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‘Whereupon it is considered by the court that the defendant do 
recover of the plaintiff his costs in this behalf expended to be taxed the 
sum by the clerk of this court, and cents for principal debt 
and... dollars and .. . for interest to and the sum of 

dollarsand .... . cents for vostsin this behalf expended, 
and the defendant be in mercy. 


Judgment signed this, ... dayof.... 188. 
Smita & Stroup, — 


M. G. Bayne, 
Defendant’s attorneys.”’ 

(The part in italics represents what was in writing, and — 
the balance in printing.) 

On the back of the petition appears another verdict, 
that “we, the jury, find the verdict for the defendant on 
the first plea. (Signed) Jno. R. Goodin, foreman.” 

Neither of the verdicts nor the judgment were dated. 

Plaintiff moved for a new trial, because the verdict was 
contrary to law, evidence and the charge of the court; 
because the court refused to rule out the evidence of de- 
fendant, and strike his pleas, after it appeared that the 
note was given in renewal, and because the court charged 
that if the guano or any part of it was not tagged with the 
state inspector’s tag or seal at the time defendant bought 
it from Houser (the plaintiff), the plaintiff could not re- 
cover, because the contract was illegal if the guano was 
not branded and tagged according to law. 

The motion was overruled, and plaintiff excepted. 

There also appears a judgment, granting a new trial, 
dated September 29, 1881.] 


THE BARNESVILLE Savines BANK vs. RESPESS. 


1. The judges of the superior court, in the exercise of their chancery 
powers, cannot be too careful in granting injunctions to restrain 
judgments obtained at law, and should never exercise this power 
without requiring ample indemnity from the person praying the 
injunction to the plaintiff in the common law judgment. 

- In this case, the proofs submitted to the chancellor at the hearing 
of the application for injunction were somewhat conflicting, and 
while probably the injunction should not have been granted, yet 
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this court cannot say that the court below violated that discre- 
tion vested in him in the exercise of this power. It would ‘take 
an extreme case to authorize this court to interfere with the exer- 
cise of such power. 
Judgment affirmed. 


April 25, 1884. 
BLANDFORD, Justice. 


[Respess filed his bill against the Barnesville Savings 
Bank, alleging, in brief, as follows: One Cauthen applied 
to complainant to become his security on a note to the 
bank. The cashier assured complainant that Cauthen 
owned a house and lot in Barnesville, of a value amply 
sufficient to secure the debt; that complainant would be 
perfectly secure in becoming his security; and agreed. to 
take a mortgage on the property, stating that the rule of 
the bank required personal security, and that complainant 
could. sign merely to make the notes formal and in accord- 
ance with the rule of the bank; that, in fact, Cauthen never 
owned the house and lot; that the cashier took a mortgage 
witnessed by only one witness, and therefore defective; 
and that these facts were not known to complainant until 
after judgments had been rendered in common law suits 
against him on the notes in favor of defendant. The prayer 
was for injunction to restrain the enforcement of these 
judgments, and to set them aside. ne 

Defendant demurred and answered the bill. The 
hearing was had on the bill, demurrer and answer and aff 
davits and evidence, pro and con. The injunction was 
granted, and defendant excepted. ]} 


SmitH vs. Lockett e¢ al. 


1, At common law, if a party died after judgment, but before the issu- 
ing of execution, it was necéssiry to issue a scire facias to make 
the heir or legal representative of such decedent a party to the 
judgment ; but since the passage of the judiciary act of 1799, which 
makes the judgment a lien on all the property of the defendant 
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from the time of its rendition, the reason of the rule, and con- 
sequently the rule itself, has ceased to exist inthis state. 4 
How., 58. 

2. The eusention must follow the judgment. Where the judgment 
recited that the plaintiff assumed the costs, and the execution as- 
sessed costs against the defendant, in a claim case arising there- 
under, the execution should be quashed, and the levy dismissed.on 
motion. . Code, §3636 ;. Tidd’s.Pr., 998 

(a.) A claimant has the. right to show that the execution which 
is levied on the property claimed by him is void or inoperative as 
a valid process. Code, §3495; 6 Ga., 586; 12 Id., 212; 51 Id., 421; 
52 Id., 586; 44 Id., 26. 
Judgment affirmed. 


March 4, 1884, 
BLANDFORD, Justice. 


[A f. fa. was levied and claiminterposed. On the trial, 
claimant moved ‘to quash the execution and dismiss.the, 
levy, because the clerk had no authority to issue the fi. fa. 
after the death of one of the two defendants, and because 
the ji. fa. was issued for costs in addition to the debt, when 
the judgment showed that the plaintiff assumed to pay the 
costs. The motion was sustained, and plaintiff excepted. ] 


MARKHAM vs. Ross. 


. Where a case was dismissed in this court, the dismissal operated 
as an affirmance of the judgment of the court below, and; conses 
quently rendered the plaintiff liable for the costs incurred in brings 
ing the case here, together with the costs incurred ,ia this court, 
upon the return of the remitter to the court below. The litbility 
of the plaintiff in error was fixed by the judgment entered for these 
costs. 25 Ga., 604; 32 Id., 499. 

(a.) Although one ground of. ‘Gleunissal was that the wanmiies of the 
record did not reach this court: within:the time prescribed by,law, 
it will not be presumed, in the: absence of proof and, in spite of the 
judgment of the court below, that the clerk failed to perform his 
duty, and thereby forfeited his right to costs. The presumption is 
that he did his duty, until the contrary appears. Code, §3695. 

(b.) The term costs, as applied to proceedings in a court of justice 
includes all charges fixed by statutes, as compensation for services 
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rendered by officers of the court in -the progress of the cause. 33 
Ga., 533. 

(c.) If any items of cost were improper, a motion to retax costs could 
have been made in the court below, upon the return of the remit- 
ter from this court. 

2. If a plaintiff in error has been injured and suffered damage in con. 
sequence of the neglect of the clerk of the superior court, he may 
sue him personally, or upon his official bond, and recover the 
amount of the damage sustained. 66 Ga., 203. 

Judgment affirmed. 
March 11, 1884. 


Hatt, Justice. 


[A motion was made to set aside a judgment for costs 
entered in favor of the clerk of the superior court, for 
making up the record in the case of Markham vs. Huff, 
72 Ga., 106. From a refusal cf the motion, movant ex- 
cepted. | 


Forp vs. WILLIAMS. 


1. All lands are supposed to be actually surveyed; and the intention 
of a grant from the state is to convey the land according to that 
actual survey. 16 Ga., 142, 147. 

(a.) Where the lines and courses of an adjoining tract are called for 
as a boundary in a deed or grant, the lines of such deed or grant 
shall be extended to them, without regard to distances, provided 
those lines and courses are sufficiently established. 

2. Actual possession for twenty years, if continuous, adverse, peace- 
able, and accompanied by claim of right, gives prescriptive title to 
the land so actually held, but does not extend beyond it. Code, 
§§2678, 2682. 

(a.) Trespassing beyond the land so held, by one who is insolvent, 
will be enjoined. 

(b.) Directions given to court below to grant an injunction against a 
trespass by an insolvent defendant beyond the land held under en- 
closure, unless he gives bond for damages. 

Judgment reversed. 


March 4, 1883, 


Hat, Justice. 


[Ford filed his bill against Williams to eject him from a 
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tract of land, to recover damages for use of the same, and to 
enjoin him from further use which would injure the tim- 
ber thereon. Defendant was insolvent. 

Defendant denied complainant’s ownership. The real 
contest was this: The grant from the state, under which 
complainant claimed title, described the land granted as 
being land lot number 112, in the 16th district of Dooly 
county, containing 2024 acres, “having such shape, form 
and marks as appear by plat of the same hereto annexed.” 
The accompanying plat has the southern boundary marked 
as the Irwin county line. Complainant insists that his 
lot extends to the original Irwin county line mentioned; 
although it would thus include about three hundred and 
fifty, instead of two hundred and two and one-half acres. 
Defendant insists that the southern line of lot nu:nber 
112 of the 16th district of Dooly county and the northern 
line of the seventh district of originally Irwin county 
(known as the Irwin county line) do not fall together, but 
that between the two lies an unsurveyed strip which in- 
cludes the land in dispute; that he and his father, under 
whom he claims, have cleared up several acres of the land 
in dispute, and have been in actual possession of that por- 
tion of it for more than twenty years. 

The chancellor refused an injunction, and complainant 
excepted | 


JOHNSON vs. THE STATE OF GEORGIA. 


- Where it was shown that the offense of rape had been committed, 
and the question was as to the identity of the criminal and the de- 
fendant on trial, it was incumbent on the state to make out the 
case beyond a reasonable doubt; but it was not necessary to show 
that it was impossible for the offense to have been committed by 
anybody else, or that it might not, by bare possibility, have been 
done by another. It is sufficient to show to a moral certainty that 
it was the prisoner, 57 Ga., 102; 58 Id., 79; 6 Id., 285; 17 Id., 
130; Code, §3749. 

Where the evidence showed that a rape had been actualiy com- 
mitted, and there was nothing to show that the prisoner stopped 
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short of the consummation: of the crime; a charge that the jury 
might find him guilty of an assault with intent to rape was Prop: 
erly refused. Code, §4674; 62 Ga., 558. 
Judgment affirmed. 

March 18, 1884, 


Hatt, Justice. 


[Leonidas Johnson was indicted for rape committed on 
Mrs. Martha Cook.. The evidence for the state showed, in, 
brief, asfollows: Mrs. Cook was sitting in her house, located, 
near the public road in Henry. county, known as the Mc-, 
Donough road, and had her .baby inher lap. She felt, 
something touch her, and looking up found a negro man, 
standing beside her. . She was frightened, and asked him, 
what he was there for, and received an insulting reply, as. 
to what he intended todo, He put his hand in his pocket... 
and said he would: shoot her, but added, that he would 
rather choke her. _ He seized. her by the neck and choked 
her until she fell to the floor unconscious, and, then accom 
plished his purpose upon her. ,.On recovering conscious- 
ness, she found her clothes. about her waist, and the man 
still present.. She ran out.to the road and called her hus. 
band, who. was working two, or three hundred yards away. 
As she ran by the negro, he struck her with his Ast, nearly 
knocking her down. | x 

On the question of the identity of the criminal ph the 
defendant, Mrs. Cook testified that it was the defendant, 
although she stated that she had never seen him, except on 
that occasion and once since, when she testified before the 
grand jury, and that she was badly frightened and did not 
get,a good look at the man.who committed the crime, 
She stated that he had on blue clothes.. Other witnesses 
testified that the defendant was wearing blue clothes at 
that time. He wasalso seen in the public road, about two 
and a half milesfrom the. house of Cook, on the day of the 
erime, going in that direction.. He. inquired if that. was 
the McDonough road, but- when asked his name, made no 
response. a 7 
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~~ The defendant introduced no evidence, and his statement 
“was a mere general denial'of guilt or of any knowledge of 
the crime, or of having ever seen Mrs. Cook, until he was 
brought before the grand jury. © 

The jury found the defendant guilty. He moved for a 
new trial, on the following grounds: 

(1.) Because the verdict is‘ contrary to law, evidence, 
the weight of evidence and the charge of the court. 

(2.) Because the court failed to charge that the jury 
might find the defendant: guilty of an assault with intent 
to rape, if they should find, from the evidence, that the 
crime was not, in fact, committed, and that an assault with 
‘intent to ‘rape’ was committed ‘by this:defendant. The 
motion was overruled, and defendant excepted. | 


ALLEY vs. Hotcoms. 


An exemption set apart in bankruptcy to one who became a bank- 
- rupt in 1873, is not subject’ to be levied on and sold by virtue of 
an execution issuing upon a judgment rendered on an action of 
trespass quare clausum fregit, in 1869, against the bankrupt, who 
had been finally discharged ‘from the debt in bankruptcy pre- 
viously to such levy. 71 Ga., 271. 

(a.) It is immaterial whether the cause of action originated before 
the passage of the homestead act of 1868,‘and the bankrupt act, or 
not. It was notadebt, but a right of action, prior to the judgment. 
2 Bl. Com., 436, 437; 89 Ga., 451. 

Judgment affirmed. 


March 4, 1884. 
Hat, Justice, 


[A fi. fa. in favor of W. O. Alley against Green B. Hol- 
comb e¢ al. was levied on certain land as the property’ of 
‘Holcomb. He filed an affidavit of illegality, on the ground 

‘that he had been discharged in bankruptcy, and the land 
levied on was his exemption set apart in the bankrupt 
“court. The case was submited to the court without a jury, 
on an agreed statement of facts, in brief, as follows: In 
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1869, plaintiff recovered the judgment under which the f. 
fa. issued. The action was for trespass guare clausum 
fregit, based on the burning of a barn by defendant in 
1864. In 1870, the defendant applied to the ordinary for 
the setting apartof a homestead, but his application failed. 
In 1873, he was adjudged a bankrupt, and was discharged 
in 1875. This land was set apart to him as an exemption. 
Plaintiff did not prove his debt in the bankrupt court. 

The court he'd the land not subject, and sustained the 
illegality. Plaintiff excepied.] 


WueEeE.Lvs vs. Lone, administrator. 


. There was no error in striking the defendant’s plea, there being 
no allegation of the insolvency of the plaintiff and the sureties 
on his bond. 

- This case was between the plaintiff individually and the defend- 
ant; the words, ‘‘astemporary administrator,’’ etc., were words of 
description, and were properly rejected as surplusage. 

. Where a temporary administrator obtained the property of a de- 

‘ cedent, and was afterwards wrongfully deprived thereof, he had 
such an interest in the property as would authorize him to bring 
trover therefor. 

. A motion for new trial, on the ground that the verdict is strongly 
and decidedly against the weight of the evidence, though there 
may be some evidence to support it, is addressed to the sound dis- 
cretion of the presiding judge, and this court will not control his 
decision thereon. Code, §3717. 

Judgment affirmed. 


February 19, 1884. 


BLANDFoRD, Justice. 


[Henry J. Long, “as temporary administrator of Riley 
Garrett, deceased,” brought trover against Susan A. 
Wheelus for a watch and chain, alleged to be of the value 
of $43.00. Defendant pleaded the general issue, and also a 
special plea, to the effect that, by the will of Riley Garrett, 
all of his property was left to W. A. Wheelus, and by the 
will of the latter, all of his property was left to the defend- 
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ant; that the watch was, therefore, hers, and not plaintiff's ; 
that the estates mentioned owed no debts, and there was no 
need for the administrator to have the value of the watch in 
order to pay debts; that a verdict had been rendered at the 
then present term of the court, vesting the administration in 
H.H. Huggins, whom she had married since the death of her 
former husband. This plea was stricken by the court. 

The plaintiff claimed that, as administrator of Garrett, 
he sold the personal property at a sale for cash; that this 
watch was passed around for inspection; that Wheelus 
bid it in, and told the person who was acting as cashier 
that he would pay directly; that he did not pay; was 
asked s2veral times thereafter about the matter, and eich 
time promised to pay ina day or two. He was taken 
sick an died, and the watch went into the hands of the 
defendant. 

Defen lant admi!ted receiving two watches after her hus- 
band’s death, but did not know whether or not either one of 
them was the Garrett watch. She offered to introduce the 
will of Garrett, but it was rejected. 

The jury found for the plaintiff. Defendant moved for 
a new trial, on the following grounds, in substance : 

(1.) Because the court struck the equitable plea of de- 
fendant. 

(2) Because the court rejected from evidence the will 
of Garrett. 

(3.) Because the verdict was contrary to law, evidence 
and the charge of the court. 

The motion was overruled, and defendant excepted.] 


TAYLOR vs. BLASINGAME. 


1 Although the bearer of a mortgage, as such, has no right to fore- 
close it in his own name, yet where it appears that one so pro- 
ceeding had, in fact, a transfer in writing to him, the verbal inac- 
curacy in describing his character as plaintiff could have been 
amended instanter, and furnished no reason for quashing the pro- 
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ceeding, although set out asa distinct ground in the defendant’s 
counter-affidavit. Code, §§1992, 1996, 3479. 

. Where the sum claimed in a suit in. the county court, stthena as a 
debt or as damages, exceeds fifty dollars, the party against whom 
judgment is rendered has a right to appeal to the superior court. 
The exercise of the right depends upon the pleadings, and not 
upon reductions which may be made upon the final hearing, either 
by the testimony of witnesses or by the finding of the jury. Code, 
§286. 

Judgment affirmed. 
March 11, 1884, 


Hatt, Justice. 


[Blasingame made an affidavit to foreclose a chattel 
mortgage. In it he stated that “he is the owner and 
holder of a certain promissory note, given by John T. Tay- 
lor, of said county, to A. B.Small or bearer.” The affida- 
vit also described the mortgage given to Small to secure 
the note; alleged that there was due on it $50.00 principal, 
$5.00 interest and $10.00 attorney’s fees, and concluded 
thus: “and deponent makes this affidavit that said mort- 
gage may be foreclosed as provided by law, the same hav- 
ing been transferred in writing by said A. B. Small to de- 
ponent.” The 7. fa. issued on this affidavit was for $50.00 
principal, $5.00 interest, $10.00 attorney’s fees, and costs, 
“which James G. Blasingame, bearer,” lately recovered, 
etc. The defendant filed an affidavit of illegality, on the 
ground, among others, that the said James G. Blasingame 
could not foreclose the mortgage as bearer. 

The case was carried to the superior court by appeal 
from the county court, where the jury found a verdict for 
$32.00 with interest. Defendant moved fora new trial, on 
the following among other grounds: 

(1.) Because the court admitted the fi. fa. in evidence, 
over objection, on the ground that it was issued in the 
name of Blasingame, as bearer, and did not show by what 
authority he foreclosed. 

(2) Because the court refused to dismiss the appeal, 
after plaintiff testified that, at the date of the foreclosure, 
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he only claimed $32.00. The motion was based on the 
ground that, although the mortgage was foreclosed for 
$50.00, the plaintiff only claimed, in fact, $32.00, and could 
not appeal. (He testified that $50.00 was the amount due 
on the mortgage, but that, on a settlement of accounts for 
labor and cotton on the one side, and provisions on the 
other, made in November, 1881, he owed defendant $18.00, 
which he credited on the note secured by the mortgage; 
so.that, at the time of the foreclosure, there was due on the 
mortgage only $32.00, besides interest and attorney’s fees, 
“and that was all I claim.”) 
Thé motion was overruled, and defendent excepted. | 


Tue Hotston Sart, Etc., Company vs. Hareis. 


Where salt was consigned for sale during a single season, and it was 
the evident intention of the parties that it was to be sold and the 
proceeds thereof paid to the consignor, and subsequently a pay- 
ment was made on the account, thereby giving notice that the salt 
had been disposed of, and no action was brought for eight years 
thereafter, the claim was barred by the statute of limitations ; and 
where these facts appeared on the face of the declaration, a de- 
murrer thereto was properly sustained. 49 Ga., 354; 71 Id., 89. 

(a.) An allegation that no demand had been made within four years 
implies a demand prior thereto. 

Judgment affirmed. 


April 8, 1884, 


BLANDFORD, Justice. 


[The Holston Salt and Plaster Company brought an ac. 
tion of complaint in the statutory form against Hargis. 
The declaration was filed on June 21,1881. The bill of 
particulars attached to the declaration was as follows: 


‘*SALTVILLE, Va., December 8th, 1878. 
Mr. T. V. Hargis, in commission account with the Holston Salt and 
Plaster Compsny. 
1872. Oct. 11. 54 sacks salt, $2 25... — 
1873. March 24. 107 sacks salt, $2.25.... 240.75. 
- ‘* 107 sacks salt, $2.25.... 240.75. $603.00 
Vv 73¢9 
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Less ten per cent commission...... .........$60.30. 
Less freight paid, 2 1-2 cars at $8.00 per car....20.00. 
1873. May 9. By cash in account sales ........... ..70.00. 150 30 


To interest to date, $131.55 $452.70’ 


Defendant pleaded the statute of limitations and bank- 
ruptcy. Plaintiff amended his declaration as follows: 


‘*That on the days and dates named in said account sued on, they 
delivered to defendant the several quantities of salt there named, to 
be sold and disposed of by him on commission for them. 

‘Upon the value of this salt, as therein stated, defendant was to 
receive the ten per cent commission with which he is in said account 
credited. 

‘*That defendant has made no other payment than that mentioned 
in said account. 

** That having sold or disposed of all said salt at the prices therein 
named, he fails and refuses to account to plaintiffs for the balance 
due. 

‘That no demand for said proceeds, etc., has been made on de- 
fendant for four years previous to the commencement of this suit.’’ 


On motion, the case was dismissed as being barred by 


the statute of limitations. Plaintiff excepted. ] 


ANDERSON vs. WALKER & ENGLISH. 


Where the certificate of the presiding j 1dge shows that the bill of ex- 
ceptions as presented is not true, but he certifies that it is true 
with certain material qualifications stated in the certificate, the 
writ of error will be dismissed. 67 Ga., 764; 68 Id., 27; 71 
Id., 287. 

(a.) When the error in the bill of exceptions was stated in writing by 
the judge, and his objections to signing it were thus made known 
to the party applying therefor, he should have proceeded to remove 
the same in the manner prescribed by §4257 of the Code. 

(b.) This court is less reluctant to dismiss the present case, because 
upen looking into the record, no error appears. 

Writ of error dismissed. 
April 15, 1884. 


Hatt, Justice. 


[In the case of Ailsey Anderson vs. Walker & English, a 
verdict was rendered for defendants, a motion for new trial 
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made and overruled, and plaintiff excepted. The bill of 
exceptions set out these facts, and assigned error on the 
overruling of the motion, and then contained this further 
assignment: 


‘*Plaintiff also assigns as error the refusal of the court to rule out 
all of the evidence of William English as to the amount and items of 
the account against plaintiff, when on cross-examination it appeared 
that he was testifying from a memorandum taken from defendants’ 
books, which testimony is fully set out in the brief of evidence.”’ 


At the close of the bill of exceptions was written the 
usual certificate. Before signing it, the judge added the 
following: 


“Except that I do not ceritify to the words beginning with the 
words, ‘plaintiff also assigns as error,’ and concluding with the 
words, ‘which testimony is fully set out in the motion.’ Such does 
not appear in the motion. I certify this, that-plaintiff did move to 
rule out English’s testimony until the original books were produced, 
showing the account ; and the court ruled thatsuch evidence of account 
was not admissible, unless proof was submitted going to show that 
the account was shown the plaintiff and adopted by her after know- 
ing what it was; and charged the jury that it was not necessary to 
produce books if the proof showed that the account was exhibited to 
‘the plaintiff, that she knew what it was, admitted its correctness, and 
then sold the mule.’’ 


A motion was made to dismiss the writ of error, because 
the bill of exceptions appeared from the certificate not to 
be true. | 


Wooprurr vs. WILKINSON & HATCHER. 


1. The verdict is supported by the evidence. 

2. The defendant in fi. fa. is not a party to the issue between the 
claimant and the plaintiff, and on the trial of the claim case, his 
death does not prevent certain third parties from testifying that 
they made a trade with him concerning the property in contro- 
versy. 

3. Fraud is subtle, and slight circumstances are sufficient to show it, 
particularly in family transactions. 

(a.) Where a horse was ievied on as belonging toa son, and wasclaimed 
by his mother, who claimed under a gift from his father, it was ad- 
missible to show that the father had previously advised the wife 
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of his son to put ina claim to the same horse against the same ex- 
ecution, for the purpose of showing fraud. 
Judgment affirmed. 


March 4, 1884, 


Jackson, Chief Justice. 


[A 7. fa. in favor of Wilkinson & Hatcher was levied 
on a horse as the property of Walter Woodruff, and a claim 
was interposed by his mother, Mrs. 8. M. Woodruff. On 
the trial, the evidence for the plaintiff was, in brief, as fol- 
lows: Defendant in fi. fa. had possession, and was using 
the horse levied on, since the rendition of the judgment: 
He exchanged a mule with one Jones for this horse; said 
nothing about the mule not belonging to him. 

The evidence for the claimant was, in brief, as follows : 
The mule which was exchanged for the horse did not be- 
long to defendant in fi. fz., but to the claimant, his mother. 

‘His father bought the mule and gave it to his mother, but 
loaned it to defendant to make a crop with. The father 
told defendant’s wife to look after the mule, and not let 
defendant drive it too hard. He authorized the exchange 
for the horse. He admitted that the wife of the defendant 
in ft. fa. at one time interposed a claim to the horse at his 
instance, andexplained it by saying that he told her to see 
that the horse was not driven too hard and was properly 
taken care of, and she did put in a claim, believing that, 
as the horse had been entrusted to her care, she had a right 
to do so. 

The jury found the property subject. Claimant moved 
for a new trial, on the following among other grounds: 

(1.) Because the verdict was contrary to law and evi- 
dence. 

(2.) Because the court permitted counsel for plaintiff to 
ask the following question of the defendant’s father while 
on the stand, and admitted the reply thereto: “Did not 
Dora, the wife of Walter, at one time, at your request, put 
a claim in for said horse, wien it had been levied on, and 
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did you not tell Colonel Butt and E. W. Miller that it was 
Dora’s horse, and that you advised her to put in the 
claim ?”—Objected to as irrelevant, and because the record 
of the claim would be higher evidence. 

(3.) Because the court refused to rule out the evidence 
of Jones, who had exchanged the horse in controversy 
with defendant in fi. fa. fora mule, and also the testimony 
of one McCuller, who testified to the exchange.—The ob- 
jection was that defendant in fi. fa. was dead. 

The motion was overruled, and claimant excepted. | 


McKey vs. Tue County or Futon. 


The complainant in this case having a complete remedy at law to de- 
termine the question of her title, an injunction was unnecessary, 
and was properly refused. 

Judgment afiirmed. 
April 25, 1881. 


Hat, Justice. 


[Mattie L. McKey filed her bill against the commis- 
sionezs of roads and revenues of Fulton county, alleging 
that she had purchased a certain lot from one W. H. Clark, 
who was a security on the official bond of S. R. Hoyle, as 
tax collector of Fulton county, though this was unknown 
to her; that the bond was not a statutory bond, because it 
was not executed and filed within the time prescribed, 
and, therefore, it could not be enforce by summary statu- 
tory execution ; and this fact was known to the defendants; 
that, nevertheless, for a default of the principal, the ordinary 
issued an execution, which was levied on the lot in dispute, 
and was bid in by defendant; that she lives in another 
state; that she forwarded a claim to her attorney, which 
reached him the day of the sale, but was refused, because 
sworn to before a Florida official and in that state, and not 
before an officer duly recognized in Georgia; that being a 
woman, and unfamiliar with business, she did not know 
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this until too late to remedy it; and that her attorney 
made public announcement at the sale that the property 
belonged to her; that the county has done nothing as to 
taking possession until now, when the commissioners have 
demanded that the sheriff place them in possession, and 
* the sheriff has demanded possession, which having been 
refused, he has proceeded to dispossess your oratrix, and 
will so do unless he is restrained.” The prayers were for 
injunction, subpoena and general relief. 

The injunction was refused, and complainant excepted. | 


Gray & Company vs. McDantet, for use. 


1. Where a vendee held an ordinary bond for titles, paid one hundred 
dollars on the purchase price, and failed to pay the balance when 
due, and the vendors re-entered upon the land, it being vacant, 
and re-sold it, the vendee was entitled to recover the amount al- 
ready paid, less such an amount as would prevent actual loss to 
the vendors by reason of his non-performance of the contract. The 
verdict in this case substantially conformed to this ruling. 69 Ga., 
433 ; Code, §3586. 

2. Where testimony, offered to show the expensesof a re-sale, did not 
itemize such expenses, but gave them in a lump, and seemed to 
be mere matter of opinion, there was no error in rejecting the evi- 
dence. 

(a.) Where questions were asked, but not answered, and it was not 
stated what answers were expected, and _ therefore what could be 
proved, and the judge certifies that this was done after the case 
had been ruled, so that no injury appears, a reversal will not be 
granted on that ground. Code, §2860. 

Judgment affirmed. 


April 15 1884. 
Jackson, Chief Justice. 


[This case was before the Supreme Court before, and is 
fully reported in 69 Ga., 433. On the last trial in the 
court below, it was sought to reduce the recovery by show- 
ing the expenses of the second sale by the real estate 
agent, who made it for defendants. The following ques- 
tions and answers were offered in evidence: 


‘*Please refer to your vvoks, and so refresh your memory as to 





FEBRUARY TERM, 1884. 119 


Sanders vs. Williams. 


enable you to tell precisely when this land was advertised for re-sale ; 
what did it cost C. W. Gray & Company to advertise and re-sell the 
property after McDaniel faiied to pay? State all you know going to 
show what amount the defendants had to pay out in re-selling this 
lot, and how and in what way they were caused to make the expendi- 
ture?’? To this question, the witness answered as follows: ‘* Land 
was advertised for sale December 2, 1879. It cost C. W. Gray & 
Company about seventy dollars. I have already stated this was 
caused by McDaniel’s failure to meet his notes. ’’ 

Counsel for defendants proposed to ask one of them, 
while a witness on the stand, what expenses defendants 
were at in the sale of the property, after McDaniel failed- 
On objection, this was rejected. Counsel stated that they 
wished to prove by this and another witness what expenses 
defendants were at in the second sale, including railroad 
fare, expenses of advertising, commissions to real estate 
agents, etc., but the court refused to permit it. The court 
adds the following note on the side of the bill of excep- 


tions: 


“The rulings of the court were made on the evidence in the case 
introduced before this time.’’ 

The jury found for plaintiff $72.65, and judgment was 
entered thereon. Defendants excepted. | 


SANDERS vs. WILLIAMS. 


. It was error to hold that an application for new trial should be dis- 
missed, on the ground that the motion for new trial had not been 
filed in the clerk’s office, inasmuch as the judge himself handed 
the papers to the clerk for filing, and was cognizant that the de- 
fault was the clerk’s and could not be attributed to the movant or 
his counsel. 

. But when the movant himself called the court’s attention to the 
failure to file the motion, and virtually declined to go on with the 
cause at the time set for the hearing, and thus sought to delay 
action and to take advantage of the default of the clerk in refer- 
ence to his own motion, a dismissal of the motion was right. 

(a.) If the dismissal was right, it will be affirmed, though put on a 
wrong reason. 
Judgment affirmed. 
April 15, 1884. 
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Jackson, Chief Justice. 


[At the term when a case was tried, a motion for new 
trial was made. The judge made the rule nzs¢ returnable 
in vacation, approved the grounds and handed the motion 
to the clerk, but it was not marked filed. At the time ap- 
pointed, counsel for respondent appeared and announced 
that he waived the failure to serve him with a copy or with 
notice of the time for hearing. Counsel for the movant 
objected to the hearing, on the ground that the court had 
no jurisdiction, it not appearing that any order or consent 
was had fixing the hearing in vacation, and the motion 
and rule nzs¢ not appearing to have been filed. The judge 
stated that he had approved the motion and brief of ev1- 
dence, and handed them to the clerk during the term, and 
that, if it did not so appear, it was the fault of the latter. 
Movant’s counsel still insisted on his objection to the 
hearing. Counsel for respondent then moved to dismiss 
the motion for new trial and rule nzs7, on the ground that 
they had never been filed in office. The judge sustained 
the motion, and movant excepted, | 


MASSENGALE vs. McGuinty. 


Only an officer authorized by law to levy an attachment can serve 
asummons of garnishment. Therefore, though a justice of the 
peace may issue a summons of garnishment, he cannot serve it. 
Code, §§3539, 3273, 3284. 

. A summons of garnishment in a justice’s court must be returned 
to the next justice’s court, if it sits after ten days’ service; if not, 
to the next thereafter. Therefore, where summons was served 
only nine days before the justice’s court to which it was returned, 
the garnishee was not bound to answer. Code, §§3539, 3303. 

. There being no evidence at all to show indebtedness by the gar- 
nishee to the defendant, a verdict by the jury in a justice’s court 
finding against the garnishee was properly set aside on certiorari. 
Judgment affirmed. 


April 25, 1884. 
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Jackson, Chief Justice. 


[ This was a certiorari from a justice’s court in the case of 
Massengale ws. Bradshaw, defendant, and McGinty, gar- 
nishee. The petition alleged, in brief, as follows: On Jan- 
uary 31, 1883, a justice issued a summons of garnishment 
to petitioner in the case named, and handed it to him on 
that day. Petitioner failing to file his answer, judgment 
was entered against him February 9, 1883. He entered 
an appeal to a jury on February 13, 1883, and on March 
9, 1883, the case was tried and a verdict rendered for the 
plaintiff. A certiorari was applied for and bond filed 
June 9, 1883. It was alleged that the verdict was wrong, 
for the following reasons: 

(1.) Massengale’s bond was not in twice the amount of 
the debt sworn to. (The debt sworn to was $45.04 and 
the penalty of the bond was $90). 

(2.) Because summons was not served by such an ofli- 
cer as the law directs. 

(3.) Because the judgment of February 9, 1883, which 
was appealed from, was entered up in less than ten days 
from date of service of summons. 

(4.) Because the garnishee owed the defendant nothing. 

The answer of the justice showed that the summons was 
served by himself, as stated in the petition; and that on 
the trial the garnishee testified that he had nothing in his 
hands belonging to the defendant; had a bill of sale to 
the defendant’s horses and cows, but considered them as 
much his property as those in his own lot; and that he 
forgot to answer on February 9. It appears that no other 
witness was examined. 

The court sustained the certiorari, adjudged the judg- 
ment and verdict mentioned to be void, and that McGinty 
should have judgment for costs. Plaintiff thereupon ex- 
cepted. ] 
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Hitt vs. Haas & Welss ef ai. 


1. Where suit was brought in a justice’s court, on a note by which it 
was agreed to pay a specified amount as principal, with interest 
thereon, and expenses incurred in collecting the same, and the 
amount named as principal, together with the expenses of collec- 
tion, exceeded one hundred dollars, exclusive of interest, the jus- 
tice’s court had no jurisdiction, and a judgment for the amount of 
principal, interest and cost of collection was a nullity. 69 Ga.» 
587, 756. 

2. Such a judgment, being void, could not be rendered valid by an 
amendment striking therefrom the excess over one hundred dol- 
lars. Code, §§3594, 3596, 3828. 

(a.) Whether a justice’s court has power to correct errors in its judg- 
ments when the suit is within its jurisdiction, is not decided. 


Judgment affirmed. 
February 19, 1884, 


Hat, Justice. 


[This was a money rule. A fund was in the hands of 


the sheriff, raised from the property of one Elsas, and nu- 
merous liens claimed it. The only contest was between two 
justice court judgments in favor of John W. Hill and cer- 
tain mortgage fi. fas. in favor of Haas & Weiss and Heidel- 
berger & Schloss. The justice court judgments were 
originally dated May 4, 1882, and rendered respectively 
for $100.00, principal, interest and costs, and ten per cent 
attorney’s fee. On April 4, 1883, the justice passed an 
order, to the effect that the attorney’s fees, having been in- 
cluded in the judgments by mistake, were written off. 
The notes on which these judgments were rendered con- 
tained an agreement that ‘all expenses incurred for col- 
lecting this contract are to be included.” Hill offered to 
prove that it was agreed between him and his attorney 
that there should be no attorney’s fees on these two notes, 
but that ten per cent, expressed in two other notes of Hill 
on Elsas, which were put in suit at the same time, was to 
be accepted by the attorney as compensation for suing all 
four notes to judgment. The court rejected this. 























































. There is sufficient evidence to sustain the verdict. 
2. Where a ji. fa. was proceeding for the benefit of a transferee, 


(a. 


(0. 
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The mortgages, which were the foundation of the ji. fas. 


adverse to [ill, were dated August 1 and August 31, 1882, 
and were foreclosed March 23, 1883. 


The court held the justice court fi. fas. void as exceed- 


ing the jurisdiction of that court, and awarded the fund to 
the junior mortgage fi. fas. Hill excepted. | 






Parisu et al. vs. McLeop. 


there wasno error in admitting evidence of the loss of the transfer, 
the evidence not showing that the separate piece of paper on which 
the transfer was written was ever out of the transferee’s hands, 
but showing that, after diligent search, he was unable to find it. 

) The fact that the fi. fa. was handed to the sheriff, and that an- 
other besides the transferee had an interest init, would hardly, 
without more, justify the conclusion that either of these latter 
parties had possession of the transfer, and that all the sources ot 
inquiry had not been exhausted to ascertain its existence. 42 Rule 
Superior Court, Code, p. 1351. 

) Where a claim was interposed to a levy under such a fi. fa., the 
claimant was not interested in the regularity of its assignment, no 
connection between him and the plaintiff in f. fa., or his heirs or 
distributees being shown, nor that there was any defence toit, if it 
had still been the property of the original holder. 


. Although in a claim case there may be testimony that a portion 


of the purchase money of the land in dispute was paid by the 
claimants, this court cannot pass upon the question whether the 
verdict should have been so framed as to have. protected them 
to the extent of such payment, it not appearing that such issue 
was made or decided in the court below. 


. Where no process was attached to a declaration, but service was 


made, and a judgment was confessed by an attorney as represent- 
ing both of the two defendants, after one of them had acquiesced 
in such judgment for sixteen or seventeen years, without taking 
any steps to set it aside, and even failed to swear on the trial of a 
claim case arising under such judgment that he was not apprised 
of its existence and did not know of the circumstances under which 
it was confessed, or of the person by whom this was done, 
such negligence would estop him from setting aside the judg- 
ment, even upon a direct proceeding for that purpose, on the ground 
of want of authority in the person making the confession. Cade, 
§§408, 411; 36 Ga., 108; 39 Id., 394; 53 Jd., 491, 493. 
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5. The claimants were not creditors of the defendant, and the bona 
fides of the.r alleged purchase was fairly submitted to the jury and 
found against them. Code, §3596. 

Judgment affirmed. 


April 8, 1884. 


Hat, Justice. 

[ Neii McLeod, as transferee of a 7. fa. of James Grubbs 
against Benjamin L. Kirkland and A. D. Laurence, caused it 
to be levied on certain land as the property of Laurence ; 
and Leonora Parrish et al., children of the defendant in 
ji. fa., interposed a claim. (Such is the statement in the 
bill of exceptions, and the record contains a verdict in a 
claim case, but does not contain the claim itself.) The 
evidence as to the ownership and possession was somewhat 
conflicting, and need not be stated in detail. The follow- 
ing will serve to explain the rulings made: Suit was 
brought by James Grubbs against Kirkland and Laurence 
on a promissory note signed by both. No pro- 
cess appears attached to the record. Service was per- 
fected on Kirkland by leaving a copy at his residence. 
Laurence wasserved personally. On October 1, 1866, ap- 
pears a confession of judgment for both, signed by “John 
R. Prescott, deft. atty ,” and on October 3, 1866, judg- 
ment was signed against both defendants. On the present 
trial, defendant in 7. fa. denied that Prescott represented 
him. McLeod, the transferee, testified that the fi. fu. was 
transferred to him by the administrator of Grubbs as insol- 
vent paper; that it was purchased at private sale; that 
the transfer was on a separate piece of paper: that he had 
searched diligently for it and could not findit; that Grubbs’ 
administrator knew of the levy and authorized it; that the 
fi. fa. was placed in the hands of the sheriff, and levied ; 
and that J. N. McLeod was to have $3:)0.00 of the pro- 
ceeds. 

The jury found the property subject. Claimants moved 
for a new trial, because the verdict was contrary to law 
and evidence; because the fi. fa was admitted in evi- 
dence—the objection being that the loss or destruction of 
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the transfer was not shown, and that the sale of the ji. fa. 
was illegal, the requirements of §2558 of the Code not 
being complied with; and because there was no legal 
judgment on which the ji. fa. issued. The motion was 
overruled, and claimants excepted. ] 











HARDISON vs. BuRR. 





1. Where the record shows that a motion for new trial was heard and 
granted, and the bill of exceptions shows the grounds of objection 
urged by the plaintiff in error to the hearing of the motion and the 
ruling of the court thereon, and the exception of the plaintiff 
thereto, this was a sufficient assignment of error. 

2. If a motion for new trial is made during the term when the trial is 
had, the court may grant an order setting the hearing for a time 
in vacation, and allowing until such time to perfect the motion and 
brief of evidence. The hearing and determination of the motion 
in vacation does not depend on the consent of the respondent, but 
upon the discretion of the court ordering it. Code, §3719. 
Judgment affirmed. 

March 11, 1834. 














BLanprorD, Justice. 






[At the October term, 1883, of Houston superior court, 
Hardison obtained a judgment against Burr. At the same 
term, Burr moved for a new trial. The plaintiff and his 
counsel were absent. Being about to adjourn, the court 
ordered that the motion be heard by the presiding judge 
in vacation, with leave to the movant to perfect it and 
make out a brief of the evidence. When the motion came 
on to be heard in vacation, the plaintiff moved to dismiss 
it, because the order for the hearing thereof was taken in 
his absence and without his consent, 2nd because he had 
been served with the motion only three days before the 
time appointed for its hearing. The court overruled the 
objections, heard the motion, and granted a new trial, and 
the plaintiff excepted. The bill of exceptions recites the 
trial of the case, and the making of the motion ‘for new 

.trial, the taking of an ew parte order to hear the motion 
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and complete the brief in vacation, the grant of a rule nisi. 
hearing of the motion and grant of the new trial in vaca- 
tion; and states that the plaintiff in error excepts to the 
same, and assigns as error that the court erred in not dis- 
missing the motion for new trial, on the grounds stated 
above; in granting the rule #2s¢ on the day in vacation 
on which the case had been set by ex parte order; and be- 
cause the preponderance of evidence sustained the verdict 

A motion was made to dismiss the writ of error for want 
of a proper assignment of error on the grant of the motion, 
which was overruled. | 


CLoup vs. Tue STATE oF GEORGIA. 


In a criminal trial, the state must show the county in which the crime 
was committed, and that it is the same county in which the indict- 
ment was found and the trial had, unless a change of venue is had 
according to law. If the venue of the crime is not shown, a new 
trial will be granted, on the ground that the verdict is contrary to 
law and evidence. 

Judgment reversed. 
April 25, 1884. 


BLANDFORD, Justice. 


[Cloud was indicted for assault with intent to murder, 
and was ound guilty. He moved for a new trial, on the 
ground of errors in the charge, and because the verdict 
was contrary to law and evidence, and against the weight 
of the evidence. The motion was overruled, and defend- 
ant excepted. ] 


JACKSON, agent, vs. Dickson, agent. 


A husband against whom a proceeding has been instituted as an in- 
truder, under §4072 of the Code, may make and tender to the 
sheriff a counter-affidavit that he is in possession in right of his 
wife, and as her agent, so as to make an issue for trial of that right 
of possession. 

Judgment reversed. 
April 15, ‘884. 
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Jackson, Chief Justice. 


[A. J. Dickson, as attorney in fact for his wife, Fannie 
Dickson, sued out a warrant todispossess Robert Jackson, 
as an intruder on certain land. Jackson filed a counter- 
affidavit, to the effect that, as agent for his wife, Ellen 
Jackson, he claimed, in good faith, the right of possession. 
The court held this insufficient, and dismissed the counter- 
affidavit. Defendant excepted.] 










THompson vs. MITCHELL, executor. 






1. It is doubtful, if a sheriff fails to levy on property pointed out by 
a defendant in ji. fa., and levies on other property, whether it 
would furnish a ground for stopping the collection of the fi. fa,; 
but if the sheriff oppresses him, he may sue that officer. 

2 Itis the property of the defendant in fi. fa. in his possession which 
he may point out for levy, under certain circumstances. That the 
sheriff failed to levy on land pointed out by the defendant, which 
he held under bond for titles, but to which he did not have title, fur: 
nished no ground for an affidavit of illegality. Cobb’s Dig., 510; 
Code, §3641. 

3. The sufficiency of property pointed out to pay the debt is left to 
the discretion of the levying officer. 

February 19, 1884, 

















Jackson, Chief Justice. 


[A jf. fa. against Thompson in favor of Cheatham, 
and controlled after his death by his executor, was levied 
on certain cotton, and defendant interposed an affidavit of 
illegality thereto, on the ground that the judgment was 
based on promissory notes given for part of the purchase 
money of a tract of land which he had bought from Cheat- 
ham, and to which he held a bond for titles; that he pointed 
out this land to the sheriff for levy, but the latter refused 
to levy onit, and levied on the cotton instead. It was also 
alleged that some payments had been made, but they 
were not set out. 

On motion, the affidavit was dismissed, and defendant 
in fi. fa. excepted. ] 
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Wituis vs. THORNTON, ordinary, for use. 


Where a person was appointed guardian for a minor prior to the ad- 
option of the constitution of 1868, and after that time received 
property of the ward, and was then guilty of a breach of his bond 
given as guardian, a homestead set apart to his wife from his prop- 
erty was subject to a judgment against him for such breach. 51 
Ga., 551; 61 Id., 395. 

Judgment affirmed. 
April &, 1884. (Head-note by the court.) 


BLaANp¥ForD, Justice. 


[A 7. fa. in favor of Thornton, ordinary, for use of San- 
ders, against Willis, was levied on certain personalty, which 
was claimed by the wife of the defendant as an exemption 
set apart to her under the constitution of 1868. The case 
was submitted to the presiding judge on an agreed state- 
ment of facts, to the effect that Willis was appointed guar- 
dian of the usee, Sanders, prior to the adoption of the 
constitution of 1868 and gave bond as such. There was 
an estate belonging to the ward, but it was not reduced 
to possession until after the adoption of that constitution. 
This 7. fa. is based on a judgment which was rendered in 
a suit on the guardian’s bond. The court held the prop- 
erty subject, and claimant excepted. | 


JouNson vs. THE STATE OF GEORGIA. 


If an indictment describes property stolen in a particular way, it is 
incumbent on the state to prove the description given, but where 
the indictment described the property stolen as ‘‘a certain red 
heifer,’’ it was proper to allow proofs of other marks of identifi- 
cation than those set forth in the indictment. 57 Ga., 367; 64 
Id., 443, 449. 

Judgment affirmed. 
March 11, 1*81. 


BLANDFoRD, Justice. 


[Indictment for stealing “a certain red heifer.” Evi- 
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tain brand on her, and that the hide found in defendant’s it 
possession had the same brand on it. This was assigned 
as error. | 






‘alii it 

dence admitted, over objection, that the heifer had a cer- i 
| 

’ 


















BLANDFORD, Justice. 


Bynr vs. Woop; Bynge vs. CoLemMAN & Company. 
} 
1. The following instrument created a partnership : 
“This writing is to show that G. M. Byne buys half interest in T. K. i 
Mishow’s turpentine interest in Worth county, and to become a al 
partner in the business for the term of five years, or longer, if con- | 
genial, and the above mentioned parties agree to make the firm A 
responsible for the debts of the same. ; 
(Signed) T. K. Misnow; G. M. Byne.”’ ; 
2. This case having been brought here for delay only, ten per cent ; 
on the principal is awarded as damages. || 
Judgment affirmed with damages. 
Merch 4, 1884. 
’ 
. 










[These two cases were argued together in the Supreme 
Court. S. T. Coleman & Company and A. V. Wood each d 
brought complaint against S. K. Mishow and G. M. Byne, 
as partners, under the name of Mishow & Byne. Byne 
pleaded the general issue and no partnership. The facts 
are sufficiently stated in the head-note. The jury found for 
plaintiffs in both cases. Byne moved fora new trial substan- 
tially upon the ground that there was no evidence to charge ! 
him asa partner. The motion in each case was overruled, 
and he excepted. | 












MoseLey vs. Evans e¢ al. 







1, The verdict is clear, precise and definite as to the only issue thay 
was or could be presented under the pleadings. 

Where the only issue was, whether a paper offered was a copy of 
an alleged lost will, a finding that there was not sufficient evidence 
to establish the copy was necessarily a finding that the paper 


v 73-10 







ad 
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propounded was not, in substance, the last will and testament of 
the party. 
(a.) A verdict is to receive a reasonable construction and a like in- 
tendment, and will not be avoided, unless from necessity. Code, 
§3561. 
Judgment affirmed. 
March 11, 1884. 


Hatt, Justice. 


. 


[This case was before the Supreme Court before, and is 
reported in 70 Ga., 333. The jury, on the present trial, 
found the following verdict: 


“We, the jury, find for the caveators, and that sufficient has not 
‘been submitted to us to authorize the establishing of the alleged copy 
-as the will of W. A. Evans.’’] 


CHRISTIAN vs. HutcHIson ef ai. 


Homestead and exemptions are for the benefit of the family of the 
applicant, and not for preference among creditors, or classes of 
creditors ; therefore equity, which follows law, will not enjoin judg- 
ment creditors from pressing their executions until the applicant 
for exemption can have the property set apart for the benefit of 
-another creditor, no matter how just the claim of such creditor 
may be. The right of a debtor to prefer one creditor to others 
does not extend to the perversion of a constitutional remedy, pro- 
‘vided for a needy family, to a remedy for a contesting creditor to 
secure a debt. 

-Judgment affirmed. 


April &, 1884. (Head-note by the court. 


Jackson, Chief Justice. 


[| Anderson sold to Christian certain personalty, reserving 
title till paid for; this contract was in parol and unrecorded. 
Creditors of Christian obtained judgments against him. 
He took an exemption of personalty, and as he had not 
paid Anderson, on a settlement between them, returned 
the property to him. Executions under the judgments 
against Christian were levied on the property, and Ander- 
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son interposed a claim, but it failed, being withdrawn, on 
the ground that the exemption was void. He then re- 
conveyed the property to Christian and took his notes for 
the purchase money. Christian applied for a second ex- 
emption of personalty, and filed a bill to enjoin the execu- 
tion from proceeding until his exemption could be set 
apart. The answer set up the above facts,and alleged 
that the litigation was for the benefit of Anderson and in- 
stigated by him; that it was not really for the benefit of 
Christian or his family but that Anderson and Christian 
were colluding together to give the former a preference. 

The court refused an injunction, and complainant ex- 
cepted. | 


Smitu vs. WELLBORN. 


1, On an issue between the plaintiff in judgment and the garnishee, 
served pending the suit and resident in cnother county than the 
venue of the suit, the proceeding will not be dismissed, on account 
of the fact that the bond made by plaintiff to defendant in that 
suit was attested and approved in Bibb county, the venue of the 
suit, by the justice of the peace of IIouston county, the residence 
of the garnishee, who issued the summons of garnishment. 

. Where the answer of the garnishee is that defendant had a note 
against him, but he does not know in whose hands it is, he is not 
discharged by such answer, so as cfterwards to settle directly or 
indirectly with the defendant, and thus bar the garnishment pro- 
ceeding. 

. The issue presented by such an answer is the question, whether 
the defendant held the note at the date of the service of the sum- 
mons, and the proper traverse thereof is the allegation by plaintiff 
that he did so hold it. The garnishee’s legal protection was to 
pay the money into court; certainly not to settle with the defend- 
ant. 

. The traverse may be, but need not be, made at the term to which 
the answer is made. It may be made at any time before the gar- 
nishee is legally discharged. Banks vs. Hunt, last term. 

. The issue to be tried by the jury was that made by the answer 
and traverse: did defendant have the note at the date of the sum- 
mons, and was the garnishee then indebted to defendant? The ver- 
dict covers that issue. 

Judgment affirmed. 
April 8, 1884. (Head-notes by the court.) 
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Smith vs. Weilburn, 





Jackson, Chief Justice. 


[ Wellborn brought suit in Bibb superior court against 
W. L. and Nancy M. Burgay and sued out a summons of 
garnishment for G. W. Smith, of Houston county. The 
affidavit was headed, “Georgia, Houston county,” the 
bond, “ Georgia, Bibb county ;” both were attested by * L, 
J. Thomas, J. P.,” who also issued the summons of gar- 
nishment, which was headed, “ Georgia, Houston county.” 
The garnishee answered on October 19, 1880, that he owed 
W. L. Burgay nothing, but had made to Nancy M. two 
notes for the payment to her of certain cotton; that they 
were not due, and he did not know whether she stili held 
them or had transferred them. On October 11, 1883, he 
amended his answer, alleging that he was not indebted to 
Nancy Burgay; that the notes to her constituted all the 
indebtedness that ever existed, if there was any; that she 
had brought suit against him on them, which had been 
dismissed, and the time for renewal had expired; that he 
delivered the cotton, under the direction of Nancy M., at 
certain warehouses, to remain there till the termination of 
this litigation; that it was burned without his fault, and 
he has a good defence against said Nancy M. The answer 
charges that, after the burning of the cotton, Nancy M. 
Burgay and Weliborn combined to defraud the garnishee ; 
that the former ceased to defend the suit of Wellborn, and 
by consent, the latter took judgment for enough to cover 
the notes of Smith, agreeing that only a portion of the 
amount should be paid to Wellborn and the balance to Mrs. 
Burgay; that Mrs. Burgay did not owe Wellborn, On de- 
murrer the amended answer was stricken. 

On October 11, 1883, Wellborn filed an issue or traverse 
to the answer, alleging that Nancy M. Burgay was the 
owner and holder of the notes from their date to the filing 
of the traverse; that Smith owed her $1,332.50 principal, 
as the value of the cotton specified in them; and that at 
the April term, 1833, he (plaintiff) obtained judgment 
against her. 
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It is unnecessary to detail the evidence. The jury found 
the following verdict: 


** We, the jury, find that G. W. Smith is indebted to Nancy M. 
Burgay in the sum of thirteen hundred and thirty-two dollars and 
fifty cents as principal, with interest as follows, to-wit: On six hun- 
dred and seventeen dollars and fifty cents, from December 1, 1880, 
and interest on seven hundred and fifteen dollars and fifteen cents, 
($715.15) from December 1, 1S8i.”’’ 


The garnishee moved for a new trial, which was refused, 
and he excepted. ] 


Doster vs. Busu. 


A homestead is not subject to the payment of a physician’s bill for 
services to one of the minor beneficiaries. Cons., art. 9, sec. 2. 
Judgment affirmed. 

March 4, 1884. 


Jackson, Chief Justice. 


[A judgment founded on a doctor’s bill for attending the 
‘ minor child of a debtor was levied on a bale of cotton, and 
a claim was interposed by the debtor, as the head of his 
family, alleging that the cotton was raised on land which 
had been set apart to him as a homestead. The justice, 
before whom the claim was tried, held the property not 
subject. Plaintiff carried the case to the superior court 
by certiorari. The judge sustained the ruling of the jus- 
tice, and plaintiff excepted. ] 


NELson et al. vs. NELSON et al. 


Testator’s will contained this bequest: ‘‘I also give and bequeath to 
my said beloved wife, Charlotte, during her life, my dwelling house, 
with its appurtenances, and the land adjoining the same, between 
Walker street on the north, Fenwick street continued, on the south, 
McKennie’s street on the east, and Meigs’ line on the west, and at 
the death of my said wife, it is my wiil that my said dwelling, ap- 
purtenances and the land within the above described bounds 





134 SUPREME COURT OF GEORGIA. 
Bass vs. Bass. 


shall descend to my nephew, John Nelson, and his heirs.’’ At the 
death of the testator, John Nelsun had no children: 

Held, that John Nelson took a vested remainder, and that a deed ex- 
ecuted by one of his children, prior to the death of Charlotte, the 
life tenant, who survived John, passed title to his share of the 
property as heir to John. 

Judgment affirmed. 
April 8, 1881. (Head-notes by the court.) 


Jackson, Chief Justice. 


Bass vs. Bass. 


[This case was argued at the last term, and the decision reserved. Blanford, Jus- 
tice, did not preside. ] 


A bill was filed for the construction of a will and to obtain an account- 
ing thereunder from the executor. The defendant filed a demurrer 
and a plea of settlement. The bill wasamended, alleging that the 
settlement was procured by fraud, duress and surprise, and that 
advantage was taken of the situation of complainant and the con- 
fidence she had in the executor, growing out of their relations to 
each other, to obtain the probate of the will in solemn form ; that 
the testator considered the will inoperative; and praying an ac- 
counting against the executor assuch, individually and as trustee. 
The defendant insisted on the plea and demurrer previously filed, 
and also demurred to other matters contained in the amendment, 
and filed an answer denying all charges of fraud, undue in- 
fluence, etc. At the hearing, the chancellor rendered the follow- 
ing judgment : 

‘Defendant having withdrawn his plea and demurrers, except the 
demurrer to the original and amended bill, which is amended to 
read as follows: ‘Defendant demurs to so much of the said orig- 
inal bill as claims that, by reason of the failure of Robert L. Bass 
to leave any child, or children, living at his death, or having any 
issue born of their said marriage, that the entire estate of said tes- 
tator, real ard personal, became the property of complainant, 
Margaret A. Bass, under a proper legal construction of said will, 
and defendant prays the judgment of the court, etc. ;? and it being 
agreed by counsel for complainant, that if the court sustained 
said demurrer, the bill should be dismissed, complainant reserving 
the right to file a bill of exceptions upon the ruling of the court in 
sustaining the demurrer, but not as to the dismissal of the bill, if 
the judgment sustaining the demurrer should be affirmed by the 
Supreme Court, and the defendant consented to the same ;—argu- 
ment was heard; whereupon, after considering the same, it is 
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ordered and adjudged that said demurrer be, and the same is here- 
by, sustained; and it is further ordered that said bill be dis- 
missed :’’ 

Held, that the case is prematurely before this court. The parties 
cannot confer jurisdiction upon the Supreme Court by agreement, 
for the purpose of testing certain questions involved in their case, 
and the writ of error must be dismissed. Code, §4250; Zorn, Jr., 
trustee, vs. Lamaretal. (last term). 

(a.) This case differs from that in G8 Ga., 182, 184. 

(b.) On account of the uncertainty and conditional character of the 
agreement in this casc, the writ of error is dismissed, with direc- ° 
tions that so much of the decree as dismisses the bill be set aside, 
and that complainant, as she shall be advised, have liberty either 
to file a bill of exceptions pendente li‘e to so much of the decree 
as sustains the demurrer, or to have the questions raised thereby 
considered on the trial of the other issues in the case; and in the 
event that the issue formed upon the validity of the settlement of 
her interest in the estate be found in her favor, that she then be 
at liberty to take such steps and institute such proceedings as she 
may be advised are proper and legal to sct aside the probate of the 
will in soloma form and caveat the will itself. 

-) When fairly made, courts always favor the compromise of doubt- 
ful rights, especially when they settle family disputes, and they 
are binding, notwithstanding it may eventually turn out that the 
point of law was in favor of the party complaining, and that, had 
he not entered into the same, he would have been more largely 
benefited. Even a fraud may be compromised, provided the 
party had knowledge of its existence, and entered into the ar- 
rangement to have his rights springing from or growing out of it 
settled. But acompromise eected by fraud, imposition, breach 
of confidence, duress, surprise or mistake is invalid, and will be set 
aside. 12 Ga., 121, 124; 36 i/., 630, 631; 54 Id., 334, 350; 32 Id., 
181,189; 29 Id., 40; 32 Id., 173; 41 Id., 273 
Writ of error dismissed with directions. 

Hatt, Justice. 


Jackson, C. J., concurring. 


This court rules nothing save that thecase is prematurely brought 
here. Ifthe jurisdiction of the Supreme Court depends upon the 
judgment dismissing the whole case, it was apparently done by 
consent; and had the ruling been made as desired by the plain- 
tiff in error, it would not have been a final disposition of the case. 
Because, however, of the confused agreement, the difficulty of ar- 
riving at its meaning, and the injustice which would be done to 
the plaintiff in error in not having the right to review a judgment, 
which her opponent had agreed she should have, the usual affirm- 
ance of the judgment below, which follows from the dismissal of 
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the writ of error, will not be allowed in this case; but the case 
will be re-instated; the issue made by this demurrer will be al- 
lowed to be made again; or an interlocutory, or pendevte lile, bill 
of exceptions will be allowed and entered of record, for review here, 
when the case properly gets here ; or the judgment of the ordinary, 
which admitted the will to probate, may be assailed and set aside 
in that court or this court of equity, if such course be deemed ad- 
visable, and if it can be done upon legal or equitable grounds. 


May 13, 1884. 


MILLBANK vs. PENNIMAN ef al. 


A bill alleged, in brief, that ‘‘The Proprietors of the City of Bruns- 
wick’’ were the owners of certain lots, which were sold by the 
United States marshal under a ji. fa., and purchased by com- 
plainant; that the fi. fa. and deed were voluminous, covering from 
75 to 100 pages of writing, and were not, therefore, copied as ex- 
hibits, but they were recorded in the county of the litigation, in a 
certain book and pages sp-cified, to which reference was prayed ; 
and it was offered to tender the originals in*court at such times 
and in such places as the chancellor desired; that, prior to the 
marshal’s sale, one Susan Armstrong had purchased from the Pro- 
prictors two lots named, under a forfeit contract; that she paid a 
smail part of the purchase moncy, but incurred a forfeiture as to 
the balance before the purchase by complainant; that, owing to 
her age and poverty,she was permitted to remain in possession, 
first under the Proprietors, and then under complainant, until her 
death; that one Armstrong, a non-resident, throug! one Penni- 
man, of Glynn county, retained possession, claiming to be the heir 
of Susan Armstrong; that complainant brought ejectment against 
the tenant in possession; that Armstrong and Penniman have 
been receiving the rents and profits, and permitting the place to 
fall into bad repair, sothat, upona recovery in ejectment, the prop- 
erty would be depreciated in value, anda judgment for mesne profits 
would be worthless, Armstrong being non-resident, and both he 
and Penniman insolvent. The contract of Susan Armstrong and 
the reco d of the ejectment suit were exhibited to the bill; the 
prayer was for injunction, receiver, accounting for rents, ete. : 

Held 1st, that there is equity in the bill, and it prayed for appropriate 
relief; and in the asence of rebutting evidence, the injunction 
and receiver should have been granted. 56 Ga., 139. 

2. There was no want of certainty or fullness in the allegations and 
statements of the bill and its exhibits. 
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Dobbins vs. Mayor, ete., of Cartersville ef al. 


(z.) The reference and terder as to the voluminous levy and mar- 
shal’s deed was a substantial compliance with the fourth rule in 
equity. The case should not have been disposed of on demurrer 
until the excuse of the complaint for failing to exhibit this paper 
had been passed upon and adjudged insufficient, and an oppor- 
tunity given for supplying it. 71 Ga., 296. 

. There was no misjoinder of parties or causes of action; the defend- 

ants were joint wrong-doers; each one of them contributed to the 
wrong complained of; and it did not follow, even if the objection 
had been well founded, that the relief prayed should not be given 
against such of them as were properly joined. 
It being alleged that, after the temporary restraining order had 
been granted, and pending the application for injunction, the ten- 
ant in possession had vacated the premises and another had taken 
charge, an amendment, making hima party defendant, should 
have been a!lowed. 

5. There was jurisdiction of this bill in the county where the land lay 
on which the trespass was being committed. 

(a.) In such a case, the participants are, in the eyes of the law, all 
principals, and the relief prayed against each and all is substan- 
tial. 

Judgment reversed. 
April 15, 1884. 


HAL, Justice. 


Dossins vs. Mayor, ETC., OF CARTERSVILLE et al. 


The ordinances of the city of Cartersville authorized the mayor to ap- 
point assessors to value real estate, and required the assessment 
of a tax of one-fourth of one per cent on the valuation of all prop- 
erty liable for taxation in the city. A receiver of tax returns was 
also appointed by ordinance, and all persons were required to give 
in and return their property with the valuation thereof by a cer- 
tain time annually. The mayorappointed assessors, who assessed 
the real estate and made areturn thereof. A.property owner failed 
to give in and return his property for taxation. The receiver as- 
certained from the books of the county tax receiver the amount 
and value of his personal property, entered this upon the city 
books, and from this and the return of the assessors of real estate 
the value of his property was ascertained, and a tax of one-fourth 
of one per cent was levied thereon: 

Held, that the chancellor was right in refusing to enjoin the collec- 
tion of such tax. 

(a.) The fact that there was no record of the appointment of the as- 
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sessors by the mayor would not render such appointment void or 
invalidate their assessments of the value of real estate. 
Judgment affirmed. 

April 8, 1884. 


BLANDFORD, Justice. 


— 


SHELTON e¢ al. vs. ELLs et al. 


This is, in every essential particular, the same case that was before 
the court, at February term, 1883, upon a writ of error brought to 
reverse the order for an injunction and receiver. The decision 
then rendered covers every question raised on the final trial, 
and is res adjudicata as to the points of law then in controversy be- 
tween the parties. Thecharge of the presiding judge was substan- 
tially, if not literally, in accordance with our decision. The verdict 
of the jury is sustained by the evidence, and there was no error in 
refusing to set it aside and grant a new trial. 

April 25, 18:4, (Head-note by the court.) 


Hatt, Justice. 


Watson vs. Myers. 


Delivery of a deed, executed in behalf of an infant for the considera- 
tion of five dollars, and love ard affection for the infant, to a wit- 
ness of the deed, for the benefit of the infant, is delivery to the in- 
fant. Its effect is to part with dominion over the land in the 
grantor, and to convey title to the infant, and on his majority, he 
may recover thereon. 

Judgment affirmed. 
April 8, 1884. (Head-note by the court.) 


Jackson, Chief Justice. 


JOHNSON vs. RENFROE & McCrary. 


1. Where no exception is made to the charge or other ruling of the 
court on the trial, and the motion for a new trial is grounded alone 
on the position that the verdict is contrary to the evidence and the 
law of the case and charge of the court, and the law was fairly 
presented to the jury, and they have passed on the facts, the stat- 
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Moore vs. The Staie of Georgia; Lilly, agent, vs. Willis. 


ute vests in the superior court the discretion to grant or refuse a 
new trial, and unless that discretion be abused, this court has no 
legal power to interfere. 

. This is an action for deceit in that the agent of the plaintiff in 
error made knowingly false and fraudulent representations to in- 
duce the purchase of the mules, under sections 2958 and 2199 of 
the Code. Insuch acase, which involves fraud, inthatit is ‘‘sub- 
tle initself and slight circumstances may be sufficient to carry con- 
viction of its existence.’’ under section 2751 of the Code, it is 
peculiarly the province of the jury to pass on those circumstances. 
Judgment affirmed. 

April 8, 1884. (Head-notes by the court.) 


Jackson, Chief Justice. 


Moore vs. Toe State or GEorGIA. 


The identity of the accused with the person committing a crime is a 
question of fact for the jury; there was sufficient evidence to sup- 
port the verdict, anc the presiding judge being satisfied, this court 
will not interfere. Johnson vs. The State (present term.) 
Judgment affirmed. 

April 25, 1884. 


Jackson, Chief Justice. 


Litty, agent, vs. WILLIS. 


1. Where the affidavit to foreclose a mortgage was written on the 
back thereof, it was annexed thereto within the meaning of the 
law. 

2. Where the holder of a chattel mortgage endorses upon the back 
thereof an affidavit that she is the owner and holder of the within 
mortgage ; that the mortgagor is indebted to her ina specified sum 
(stating the exact amount which the mortgage was made tosecure), 
and that she makes the affidavit in order that the same may be 
foreclosed on the personal property therein described, such affida- 
vit is in substantial compliance with the law, and is sufficient. 
Code, §§3971, 3975, 3979 (a) ; 835 Ga., 271; Id., 472, 473. 

Judgment reversed. 


March 4, 1884, 


Hatt, Justice. 
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Hitcn vs. Rosprnson. 


A plaintiff in ejectment must recover upon the strength of his own 
title, and cannot rely upon the weakness of that of his adversary. 
Where the plaintiffs evidence fails to show either title to the prem- 
ises or prior possession with right to the same, or that the defend- 
ant went into possession as a mere wrong-doer, a verdics ia his 
favor is contrary to law. Code, §§3014, 3366. 

Judgment reversed. 
April 8, 184. 


Ha.., Justice. 


THOMASON vs. Pururrs et al. 


Where a vendor sold land to a woman for herself and children, made 
a deed to her and them, and received a note from her, signed indi- 
vidually and as guardian of the children, believing at the time that 
she was such guardian, but she was not in-fact so, and where, toa 
levy of an execution founded on a judgment against the mother in- 
dividually, the children interposed a claim, and to an action for the 
purchase money they pleaded infancy, equity would entertain 
jurisdiction; and a bill alleging these facts, and praying that so 
much of the land might be sold as would satisfy his debt, and for 
other relief, was not demurrable. It would be inequitable to allow 

_ them to hold the land and refuse to pay the balance of the purchase 
money. They must either abide the contract or disaffirm and 
rescind it; and when this is done, the property re-vests in the orig- 
inalowner. 7 Ga., 568; 6 Ala., 548; 15 Mass., 359; 1 N. H., 73; 
8 Taunt., 39; 2 Kent’s Com., 239. 

(a.) The contract between the vendor and the mother for herself and 
her minor children was a void contract as to the infants, and the 
complainant can as well take advantage of the same as the infants; 
but the infants having disaffirmed the contract by pleading infancy 
to an action for the purchase money, cannot retain the land and 
not pay such purchase money. 

(b.) A court of equity can do full and complete justice to all the par- 
ties ; and to this end may ratify for the infants, ifit be for their ad- 
vantage, or may decree asale of the property and reimburse them 
for the money paid. Code, §2731; Schouler’s Dom. Rel. ; Story’s 
Eq. Jur., §241. 

Judgment reversed. 
March 18, 1884. 


BLANDFORD, Justice. 
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Lyle va, Clanton; dicHale vs. Murphy et al. 


LYLE vs. CLANTON. 


. A mortgage fi. fa. against one Mansfield contained the following 
description of the property covered by the mortzage: ‘‘Also the 
original stock of him, said Mansfield, of ten thousand dollars, in 
the Oakly Mills Manufacturing Company’s property, to-wit: 
Lands and machinery of every description, the property of William 
J. Mansfield, deceased, in the hands of William T. Winn, admin- 
istrator, to be administered :”’ 

Held, that such fi. fa. authorized a levy upon the stock of the defend- 
ant, but not upon the lands of the company ; and upon the trial of 
a claim case arising under such a levy, the rejection of the fi. fa. 
from evidence and the dismissal of the levy were right. 

. To prove ‘‘by parol that the land claimed wasa portion of the land 
mentioned in the mortgage fi. fa.’’ was irrelevant, the fi. fa. not 
being against the land of the company. 

Judgment affirmed. 
February 19, 1884. 


Jackson, Chief Justice. 


McHAte vs. Murpny et al. 


A bill alleged that the owner of a house and lot left the state, leaving 
his property in charge of an agent; that the agent confederated 
with two other persons, oneof whom was acreditor of the owner 
of the property; that the creditor had the property sold under an 
attachment, or a pretended attachment, and purchased it himself; 
that the agent connived at this, although he had sufficient rents 
in hand to protect the property ; that both of them lulled him into 
security, the creditor by promising to wait for his debt and the 
agent by promising to protect his property; that upon his return 
to the state several years thereafter, he found the third one of the 
conspirators in possession of the house and of his unrecorded deed 
thereto, which he had left in the possession of the agent. The 
object of the bill was torecover the property and the deed thereto, 
to set. aside the attachment sale, to have an accounting for rents, 
or, in default of this, to require the agent to respond for the value 
of it, and to have general relief: 

Held, that there was equity in the bill, and it should not have been 
dismissed on demurrer. 

(a.) Equity has jurisdiction of all trusts, to have wrongfully obtained 
papers (the titles to property) delivered up and restored, and toin- 
vestigate all charges of fraud and fraudulent combinations and 





142 SUPREME COURT OF GEORGIA. 


conspiracy. Having obtained jurisdiction on any ground, equity 
will do justice to al! connected with the subject-matter; and for 
that purpose, it will make all conneeted with the jurisdictional 
fact parties. 

(b.) There is no statute of limitations in the case. Possession has 
not been held for seven years. 

(c.) If, in the judgment of the chancellor, any allegation is not suffi- 
ciently clear and full, the complainant should be permitted to 
amend. 

Judgment reversed. 
April 25, 1934. 


Jackson, Chief Justice. 


A. L. & J. D. Lanter vs. Tuttts. 


The court below is invested with discretion to grant or refuse a new 
trial, on the ground that the verdict is decidedly and strongly 
against the weight of the evidence, although there may be some 
slight evidence to support it; but such discretion is not given to 
this court, and if there is sufficient evidence to support the verdict, 
the refusal of the court below to grant a new trial on that ground 
will not be controlled. Code, §3717. 

Judgment affirmed. 
April 15, 1884. 


Jackson, Chief Justice. 


Hit vs. Mountrorp. 


{Blandford, Justice, did not preside in this case.] 


Where the only error assigned was the grant of a non-suit, and upon 
examining the bill of exceptions, it is found to embody no evi- 
dence, and to have none attached and properly identified (although 
there is a mass of what purports to be testimony attached to a 
meagre bill of exceptions not identified by the judge nor certified 
by the clurk), the writ of error will be dismissed. Hobbs vs. Long- 
street, (present term). 

Writ of error dismissed. 
March 4, 1884. 


Hatt, Justice. 
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Westbrook, trustee, et al. vs. Harrold, Johnson & Company; etc. 


WEsTBROOK, trustee, e¢ al. vs. HaRRoLp, JoHNSON & 
Company. 


Where, by a marriage setilement, all the property belonging to the wife 
was conveyed to a trustee for the use of the wife for life with re- 
mainder over, and after the marriage the wife remained in pos- 
session, the property held by her or her trustee was liable for the 
payment of a debt contracted by her, under proper pleadings to 
subject it. 

(a.) The proceeding instituted in this case at common law was suffi- 
cient under the statute. 

(b.) Alteration of judgment, so as to charge the life estate, suggested. 
Judgment affirmed. 

March 4, 18 4. 


BLANDFORD, Justice. 


SparKs vs. Hancock e¢ al. 


Two suits were brought in a justice’s court by the same plaintiff, one 
being against two defendants, and the other against the same two 
and a third defendant. After judgments, the plaintiff appealed 
both cases to a jury in a justice’s court, but gave only one appeal 
bond. From a refusal to dismiss the appeals, and after verdict, 
the defendants sued out a certiorari; it was sustained, and the case 
was returned tothe lower court, with instructions that the appeals 
be allowed upon plaintiff’s giving an appeal bond in each case. 
Plaintiff excepted : 

Held, that the judgment gave the best possible disposition to the case, 
and plaintiff had no right to complain. 

Judgment affirmed. 


March 11, 1824. 


Jackson, Chief Justice. 


New et al. vs. NICHOLS. 


1. This court will not scrutinize the record to detect errors in the 
first grant of a new trial. 

2. Where the only muniment of title appended to an action for land 
in the statutory form was a paper which the Supreme Court had 
decided was a will (66 Ga., 569), such paper was improperly 
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admitted in evidence without being probated, the adverse party 
objecting thereto ; and the court below was right in granting a new 
trial on this ground. 

Judgment affirmed. 

March 18, 1884. 


Jackson, Chief Justice. 


DanteL & Son vs. HocustapTeER BrotTHERs. 
[Blandford, Justice, did not preside in this case. ] 


1. Where an affidavit of illegality was made by one member of a firm 
for such firm, and, upon an adverse ruling, the firm excepted, the 
parties in the two courts are not different, and the writ of error 
will not be dismissed. 

. Where an attachment is taken out against a fraudulent debtor, a 
declaration must be filed as in other attachment cases; and if no- 
tice be served upon the defendant, a judgment may be taken on 
the declaration, although the attachment may be dismissed or dis- 
continued. Code, §§3300, 3308, 3309. 

(a.) Where the suit was based on an unconditional contract in writ- 
ing, and no plea was filed under oath, a judgment by the court was 
proper. 58 Ga, 377; 62 Id., 158. 

Judgment affirmed. 
March 4, 1834. 


Jackson, Chief Justice. 


STARNES vs. TANNER, Justice. 


If a justice of the peace improperly refused a motion to enter up 
judgment against a garnishee who was in default, the proper 
method of correcting such error was by certivrari, and not by 
mandamus to compel him to enter the judgment. A mandamus 
will issue to compel a performance of duty only in cases where a 
defect of legal justice would arise from a failure or improper ful- 
fillment of such duty; but it never issues unless tliere is no other 
specific legal remedy for such rights. Code, §3198; 12 Ga., 170. 
Judgment affirmed. 


April 25, 1884. 


Hat, Justice. 
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FRANKLIN vs. WESLEY. 


On a proceeding to remove obstructions from a private way, there be- 
ing sufficient evidence to sustain the finding of the ordinary that 
the private way claimed existed by prescription, the superior court 
had no legal right to set aside that judgment on facts, unless abused, 
altlough there may have been conflict in the testimony. No abuse 
was shown, and a dismissal of the certiorari was right. Acts 1872, 
p- 60; Code, §737-9. 

Judgment affirmed, 
March 11, 1884, 


Jackson, Chief Justice. 


N. & A. F. Trert & Company vs. CARLTON ef al. 


Where suit was brought in the statutory form on two drafts, upon the 
face of which it appeared that the plaintiffs were the acceptorc 
and the defendants were the drawer and payee, who was also en- 
dorser, an amendment could be made, alleging that the acceptors 
were mere accommodation acceptors and had paid the money for 
the defendants. Code, §§3479, 3480. 

Judgment reversed. 
March 4, 1884. 


BLANDFORD, Justice. 


CUNNINGHAM vs. BRooKS. 


1. The plaintiff having made out a prima facie case, there was no 
error in refusing a non-suit. 

2. Ifa legatee made a transfer of his interest in the estate, and the 
transferee placed the transfer in the hands of another, who, know- 
ing of the same and of the transferee’s right to the interest, col- 
lected the amount due to the legatee, he was in good conscience 
bound to pay it to the transferee, although he may have had an 
order from the same legatee for the payment of a debt due to him- 
self (the date of such order not appearing). 

. The verdict was sustained by the evidence. 
Judgment affirmed. 
March 4, 1884. 


Hatt, Justice. 


v. 73-11 
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OCLEGHORN vs. JOHNSON ef al. 


If there is no evidence to support a verdict, a new trial should be 
granted ; butif there besome slight evidence to support the verdict, 
then the grant or refusal of a new trial, on the ground that the ver- 
dict is stronzly and decidedly against the weight of the evidence, 
is left,tothe sound discretion of the presiding judge. Code, §3717. 

(a.) There wassome evidence on which to base a verdict in this case, 
and the court did not abuse his discretion in refusing a new trial. 
Judgment affirmed. 

February 19, ! 884. 


BLANDFORD, Justice. 


ENGLISH vs. Batton e¢ ai., road commissioners. 


It isthe duty of an overseer of roads to obey the instructions of the 
commissioners of roads of the county; and where they have de- 
cided unon the existence of an emergency, and have instructed the 
overseer to work with the road hands the abutments of certain 
bridges, and, upon his failing to do so, or improperly doing so, a 
fine has been imposed, this court will not interfere, except in a 
strong case of abuse of discretion. Code, §§601, 602, 617. 
Judgment affirmed. 

March 4, 1384. 


Jackson, Chief Justice. 


Buiair vs. Dickerson, administrator. 


A person owning real estate and personal property died intestate, 
leaving as his heirs at law a brother and three sisters; subse- 
quently the intestate’s brother died, leaving his son as his sole 
heir. Administration was taken on the estate of the intestate; 
ithe.administrator paid over the entire proceeds of the estate to two 
of the sisters of the intestate, supposing they were the only heirs ; 
he was discharged from the administration, died, and his estate 
‘was distributed. The son of the deceased brother of the intestate 
brought suit against the two heirs who had received the proceeds 
of the estate from the administrator for his share thereof, alleging 
the above facts : 

Heli, that the declaration was demurrable. Upon the death of the 
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brother of the intestate, his estate devolved upon his administrator, 
first to pay debts, and then for distribution; and the right to re- 
cover the interest of the decedent in his brother’s estate would be 
in his administrator. There being no allegation that at the death 
of intestate’s brother he owed no debts, and that, therefore, there 
was no need for administration on his estate, a suit in the name of 
his heir at law was bad. 42 Ga., 512. 

Judgment affirmed. 

March 13, 1834. 


BLANDFORD, Justice. 


Brower vs. CoTuran, next friend, e¢ ai. 


A motion for new trial was pending in the superior court. A motion 
was made by respondents to dismiss it, and on the motion being 
overruled, respondents excepted, and the Supreme Court, at the 
September term, 1883, reversed the judgment below, and held that 
it should have been dismissed. The remitter was returned to the 
court below and made the judgment of that court. After the re- 
fusal to dismiss the motion for new trial, the judge overruled it, 
and movants excepted. This case was entere! on the docket of 
the Supreme Court for the February term, 1884. When called, it 
was dismissed, on motion, on the ground that the ruling at the 
last term finally disposed of the case. 

Writ of error dismissed. 
March 14, 1884. 


BREWER vs. TATE & OLIVER ef al. 


The verdict is supported by the evidence, and the presiding judge 
did not abuse his discretion in refusing a new trial. 
Judgment affirmed. 
April 15, 1884. 


HALL, Justice. 


GARNER vs. SMITH et ux. 


The verdict was supported by the evidence. 
Judgment affirmed. 
April 15, 1884. 


Hatt, Justice. 
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Moore vs. ASBURY, executor. 


A sound discretion is vested in the judges of the superior court to grant 
or refuse new trials, onthe ground that the verdict is contrary to 
law and evidence, and where there is evidence sufficient to sustain 
a verdict, and the judge refuses to grant a new trial, this court will 
not interfere. Code, §3717. 

Judgment affirmed. 


February 19, 1884. 


BLANDFORD, Justice. 


CUNNINGHAM vs. WASSON. 


The first grant of a new trial will not be reversed, unless the verdict 
is demanded by the law and facts. 
Judgment affirmed. - 
February 19, 1884. 


Jackson, Chief Justice, 





